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Court of Appeals of the District of Columbia. 

No. 3340. 


Santa Fe Pacific Railroad Co., &c ., Appellant^ 


Franklin K. Lane, Secretary of the Interior. 


a Supreme Court of the District of Columbia. 

In Equity. No. 34974. j 

Santa Fe Pacific R. R. Co., a Corporation, Plaintiff, 


Franklin K. Lane, Secretary of the Interior, Defendant. 

United States of America, 

District of Columbia, ss: \ 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: j 

• i. 

3 Bill for Injunction. i 

j 

Filed February 23, 1917. 

i 

In the Supreme Court of the District of Columbia. 

I 

In Equity. No. 34974. 

Santa Fe Pacific R. R. Co., a Corporation, Plaintiff, 

vs. 

i 

Franklin K. Lane, Secretary of the Interior, Defendant. 

i ‘ 

To the Supreme Court of the District of Columbia, Holdihg an 
Equity Court: 

. 1—3340a t 
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Your orator complains and says: 

The Santa Fe Pacific Railroad Company is a corporation incor¬ 
porated under and in accordance with an Act of Congress approved 
March 3, 1897, and brings this bill of complaint against Franklin 
K. Lane, a citizen of the State of California, residing in the District 
of Columbia, Defendant. 

1. By Act of Congress of July 27, 1866 (14 Stats., 292), a grant 
of lands was made through the then Territory of New Mexico, in 
aid of the construction of the Atlantic & Pacific Railroad. The line 
of the Atlantic & Pacific Railroad opposite the tracts hereinafter de¬ 
scribed wjas duly constructed and accepted by the President of the 
United States as required by the said Act of .July 27, 1866, and the 
grant of the lands hereinafter described was duly earned. 

2. The Atlantic & Pacific Railroad Company defaulted on its 
bonds, and the mortgage given was foreclosed and sale effected of 

its properties. The purchasers under the foreclosure sale 
2 organized the Santa Fe Pacific Railroad Company, the same 
being in accordance with the Act of Congress of March 3, 
1897, (29 Stats., 622). 

3. By the first section of the Act of April 28, 1904, (33 Stats., 
558), it was provided: 

“That the Atlantic and Pacific Railroad Company, its successors 
in interest and its or their assigns, may, when requested by the Sec¬ 
retary of the Interior so to do, relinquish or deed, as may be proper, 
to the United States anv section or sections of its or their lands in 
the Territory of New Mexico, the title to which was derived by said 
railroad company through the act of Congress of July twenty- 
seventh, eighteen hundred and sixtv-six, in aid of the const* action 
of said railroad, any portion of which section is and has been oc¬ 
cupied by any settler or settlers as a home or homestead by them¬ 
selves or their predecessors in interest for a period of not less than 
twenty-five years next before the passage of tnis act, and shall then 
be entitled to select in lieu thereof, and to have patented other sec¬ 
tions of vacant public land of equal quality in said Territory, as may 
be agreed upon with the Secretary of the Interior.” 

4. The SWJ4 of Sec. 17, and the N 1 /^ of Sec. 27, T. 13 N., R. 
19 W., N. M. M., within the Santa Fe land district, New Mexico, are 
within the primary or place limits of the grant made by the Act of 
July 27, 1S66, supra, to the Atlantic & Pacific Railroad. Said tracts 
duly passed under said grant, but were, upon the request of the Sec¬ 
retary of the Interior, relinquished under the provisions of the Act 
of April 28,1904, supra, in favor of certain small holding claimants, 
and these relinquishments were duly accepted by the Secretary of 
ihe Interior. 

5. May 1, 1911, following the relinquishment of the above de¬ 
scribed lands on the request of the Secretary of the Interior, the 
Santa Fe Pacific Railroad Company duly filed in the local land office 
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at Santa Fe, New Mexico, its selection under the Act of April 28, 
1904, supra, covering the SM> of Sec. 4, and the NE 1 /^ of Sec. 8, in 
T. 15 N., R. 19 W., N. M. M. I 


3 6. Prior to the filing of the said selection on May 1, 1911. 

both the selected tracts and the relinquished tracts in lieu of 
which the selection was made, had been duly classified bv the Geo- 
logical Survey, a bureau of the Interior Department entrusted with 
such matters, the classification showing that both the selected and 
lieu tracts yere coal lands, the value of the products in each being 
fixed at the minimum price of $20.00 per acre. 


7. After the relinquishment and the selection of other lands in 
lieu thereof as above described, a question was raised as to the value 
of the coal deposits within the relinquished and selected tracts, and 
by the decision of the Commissioner of the General Land Office 
dated May 12, 1913, the selection- of the above described tracts were 
rejected upon the ground that the base lands relinquished 1 ! were nor. 


of equal quality with the selected lands. From the said jaction of 
the Commissioner of the General Land Office in rejecting this se¬ 
lection, the Santa Fe Pacific Railroad Company duly prosecuted an 
appeal to the Secretary of the Interior, upon which appeal the action 
of the Commissioner of the General Land Office was reversed by de¬ 
cision of April 30, 1914, with direction that the company’s selection 
be allowed. A copy of this decision is hereto attached, made a part 
hereof and marked Plaintiff’s Exhibit “A”. 


8. Thereafter, and without notice to the company, the 'said de¬ 
partmental decision allowing the company’s selection was recalled, 
and based alone upon a subsequent investigation in the field, also 
without notice to the company or opportunity to be heard re- 
4 specting the same, a second departmental decision in this mat¬ 
ter was promulgated under date of October 26,1916, in which 
the company’s selection was rejected, it being said that: 

“Under the terms of the act only such lands as may be agreed 
upon with the Secretary of the Interior as being equal in quality 
with the base lands mav be selected. It being satisfactorily shown 
that the selected lands are superior in quality to the base lands, the 
department is unable to approve the selection, and it is hereby re¬ 
jected.” 


A copy of this second departmental decision dated October 26, 1916, 


is hereto attached, made a part hereof, and marked Plaintiff’s Ex¬ 
hibit “B”. 


9. Thereafter, the company moved a rehearing of this matter, a 
copy of the motion filed being hereto attached and made a part 
hereof, and marked Plaintiff’s Exhibit “C”. 

10. That by departmental decision of Feb. 13, 1917, the motion 
for rehearing was denied, a copy of said decision being hereto at¬ 
tached, made a part hereof, and marked Plaintiff’s Exhibit “D”. 
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11. That the Atlantic & Pacific Railroad Company duly earned 
the title to the base lands hereinbefore described, which title passet! 
to your orator under the foreclosure sale, and the provisions of the 
Act of March 3, 1897, supra; that this title was duly surrendered or 
relinquished by your orator upon the request of the"Secretary of the 
Interior under the provisions of the Act of April 28, 1904, supra. 

That under the last named act, selection was duly made of the 
lands hereinbefore described, said selection being in full accord with 
the law and the lawful regulations of the Interior Department, and 
the same was duly allowed by the decision of the Department of the 
Interior, and the company has since obligated itself respect- 

5 ing said lands; that the subsequent action of the defendant 
in disregard to the rights of your orator, is arbitrary and un¬ 
warranted, and his threatened cancellation of the selection previously 
allowed, is without just cause. 

And your orator further alleges that it has exhausted every remedy 
available under the practice before the Interior Department, aud 
that the threatened action of the defendant herein above set forth, 
unless restrained, will deprive your orator of a valuable part of the 
land grant heretofore made by Congress, and will further result in 
the unlawful application and disposition of said lands by the de¬ 
fendant to othef purposes and uses than under the grant aforesaid, 
and seriously interfere with the obligations heretofore undertaken 
by your orator respecting said land, to its irreparable loss, damage 
and injury, for which your orator has no adequate remedy at law, 
and is otherwise remediless, except in equity. 

Wherefore, your orator prays: 

That your Honor grant to your orator your writ of injunction, en¬ 
joining the defendant, Franklin K. Lane, Secretary of the Interior, 
as aforesaid, and his successors in office and all persons claiming to 
act under his authority or control, absolutely to desist and refrain 
from canceling the lawful selection of vour orator in partial satis¬ 
faction of its grant fully earned, until your Honor shall appoint and 
direct and order herein; and that upon such hearing the writ herein 
prayed be granted and continued until the final determination of this 
suit; and upon such final hearing be made permanent, and that your 
Honors do command the said defendant, Franklin K. Lane, 

6 Secretary of the Interior, as aforesaid, and his successors in 
office and all persons claiming to act under his authority or 

control to recall the order for the cancellation of the selection here¬ 
tofore duly and lawfully presented bv your orator, and to refrain 
from further action respecting the land selected except to issue patent 
therefor to your orator, to the end that the rights of your orator in 
ihe premises may be respected and legally recognized as bv the grant 
provided. 

To the end that the defendant may, if he can, show why your 
orator should not have the relief hereby prayed, and may make full, 
true and perfect answer, according to the best of his knowledge, re¬ 
membrance, information and belief, to the several matters herein¬ 
before averred and set forth, as fully and particularly as if the same 
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were herein repeated paragraph for paragraph, and he was thereto 
specifically interrogated (but not under oath, an answer finder oath 
being hereby expressly waived), may it please your Honor to grant 
unto your orator a writ of subpoena ad responde-m, issuing out of 
and under the seal of this honorable court, directed to the said de¬ 
fendant, Franklin K. Lane, commanding him to be and appear and 
make answer unto this bill of complaint, and perform and abide by 
such order and decree herein as to this Court may seem to be re¬ 
quired by the principles of equity and good conscience. 

And that your orator may have such other or further relief in the 
premises as the nature of the circumstances of the case may require. 

Respectfully submitted, 

BRITTON & GRAY, 
ALEX. BRITTON^ 

EVANS BROWNE, 

Bv F. W. CLEMENTS, 
Attorneys Santa Fe Pacific R. R. Co. 


Washington, D. C., Feb. 21, 1917. 

i 

, i 

i 

Plaintiff's Exhibit “A.” 

Department of the Interior, Washington, D. 6. | 

1 

April 30; 1914. 

D-24650. I 

Santa Fe 015270. ! 

Selection held for cancellation. j 

Reversed. I 


Thomas Leaden 

I 

i 

V i 

Santa Fe Pacific Railroad Company. 

I 

Appeal from the General Land Office. 

i 

May 1, 1911, the Santa Fe Pacific Railroad Company filed in the 
local office at Santa Fe, New Mexico, its selection, under the act of 
April 28, 1904 (33 Stats., 556), for the S/2 Section 4, afid NE/4 
Sec. 8, T. 15 N., R. 19 W., N. M., selected in lieu of the SW/4, Sec¬ 
tion 17, and N/2, Section 27, T. 13 N., R. 19 W., N. M. M., Santa 
Fe, New Mexico, land district. The latter land was duly relinquished 
under said act. Both the base lands and the selected tracts are al¬ 
leged to be coal in character of equal quality. Pending publication 
of notice of the selection, one Thomas Leaden filed a protest; against 
the allowance of said application, on the ground that the lands se¬ 
lected are of greater value than the lands relinquished by the com¬ 
pany as base. 
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October 16, 1911, the case was referred to the Field Service for 
examination as to the character of the base and the selected tracts. 
March 2, 1912, a rejwrt was received by the General Land Office, 
in which the inspector states that the lands selected are of greater 
value, so far as their coai character is concerned, than the land- 
relinquished as a base, but so far as the topography of the land is 
concerned, they are apparently of equal quality. 

8 From sx decision of the Commissioner of the General Land 
Office, dated May 12, 1913, rejecting said selection upon the 

ground that the base lands selected were not of equal quality appeal 
lias been prosecuted to the Department. 

The act of April 28,' 1904, supra, provides that: 

The Atlantic and Pacific Railroad Company, its successors in in¬ 
terest and its or their assigns, may, when requested by the Secretary 
of the Interior so to do, relinquish or deed, * * * to the United 
States any section or sections of its or their lands in the Territory of 
New Mexico, * * * any portion of which section is and has been 
occupied by any settler or settlers as a home or homestead by them¬ 
selves or their predecessors in interest for a period of not less than 
twenty-five years next before the passage of this act, and shall then 
be entitled to select in lieu thereof, and to have patented other sec¬ 
tions of vacant public lands of equal quality in said territory. 
* * * 

Under this act, it appears that the railroad company is entitled to 
make selection of coal lands of equal quality with those relinquished 
to small holding claimants. See Santa Fe Pacific Railroad Company 
(39 L. D„ 135). . 

The value of lands is an element- which mav be taken into consid- 
eration in determining their quality. It appears that both the base 
and selected tracts have been classified as coal lands at the minimum 
price, which is equivalent to a finding that they are coal lands of 
equal quality. This classification by the Government should be con¬ 
sidered as determinant in the absen-e of a pertinent and competent 
showing to the contrary. 

The conditions mentioned in the special agent’s report, it must 
be assumed, were all considered and passed upon by the Geological 
Survey in making the classification of these lands, and the facts 
therein set forth do not constitute such a showing as would warrant 
the department in rejecting this selection. As the records of 

9 the Department show that the lands selected and the base 
lands are of equal quality, no good reason appears for reject¬ 
ing the railroad's selection. 

The decision appealed from is accordingly reversed, and the ease 
remanded with directions to aliow the selection to go of record. 

A. A. JONES, 

First Assistant Secretary. 
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Plaintiff's Exhibit “B.” 
Department of the Interior, 


Washington. j 

D-24650. 

7 ? 

October 28;, 1916. 

Santa Fe 015270. 

Former decision recalled and vacated and lieu selection rejected. 


Thomas Leaden 
vs. 

Santa Fe Pacific Railroad Company. 


Appeal from the General Land Office on Reconsideration. 

• 

May 1, 1911, the Santa Fe Pacific Railroad Company filed its 
lieu selection under the act of April 28, 1904 (33 Stats., 556) , for 
the SV 2 Sec. 4 and FE 1 /) Sec. 8, T. 15 F.,R. 19 W., Few Mexico, 
in lieu of the SW% Sec. 17 and N% Sec. 27, T. 13 F., R. 19 W„ 
relinquished under said act, and base and selected tracts both being 
alleged to be coal lands of equal quality. j 

Section 1 of said act reads as follows: 


That the Atlantic and Pacific Railroad Company, its successors 
in interest and its or their assigns, may, when requested by the Sec¬ 
retary of the Interior so to do, relinquish or deed, as may be proper, 
to the United States any section or sections of its or their lands in 
the Territory of Few Mexico, the title to which was derived by 
10 said railroad company through the act of Congress of July 
twenty-seventh, eighteen hundred and sixty-six, in aid of the 
construction of said railroad, any portion of which section is and 
has been occupied'by any settler or settlers as a home or homestead 
by themselves or their predecessors in interest for a period; of not 


less than twenty-five years next before the passage of this act, and 
shall then be entitled to select in lieu thereof, and to have patented 
other selections of vacant public land of equal quality in said Terri¬ 
tory, as may be agreed upon with the Secretary of the Interior. 

On June 27, 1911, Thomas Leaden filed a protest against the al¬ 
lowance of the selection on the ground that the selected lands are 
coal lands of greater value than the base lands and also that approval 
of the selection would operate as a monopoly of the coal lands' in the 
vicinity of Gallup. 

It appears, however, that action on the case was taken by the Com¬ 
missioner of the General Land Office by his decision of May 12, 
1913, irrespective of the protest, but upon the adverse report of a 
mineral inspector who examined the lands and reported that while 
the surface of the respective tracts was of equal quality, being suit- 
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able only for grazing purposes, yet, tbe selected tracts contained more 
valuable coal deposits and for that reason the selection should be 
denied. The Commissioner in the decision appealed from rejected 
the selection upon the ground that the selected tracts were superior 
in quality to the base lands on account of more important coal de¬ 
posits, as recommended by the mineral inspector. 

The case was the subject of department decision of April 30, 
1914, upon appeal from the action of the Commissioner, and it was 
noted that both the selected tracts and the base lands had been classi¬ 
fied bv the Geological Survev as coal lands and valued at the mini- 
mum price. It was considered that that action was equiva- 

11 lent to finding that the respective tracts were coal lands of 
equal quality. Accordingly, the action appealed from was 

reversed and the case remanded with directions to allow the selec¬ 
tion. However, by departmental order of May 2S, 1914, the case 
was recalled and suspended for further consideration. 

Since the date of the former departmental decision the lands have 
been reclassified bv the Geological Survey and under date of August 
7, 1916, 240 acres of the base lands were classified as coal lands and 
priced $20 per acre, and 240 acres classified as non-coal lands. On 

the same dav ail of the selected lands were classified as coal lands 
•/ 

and priced at figures ranging from $62 to $83 per acre, thus show¬ 
ing the superior quality of the lands selected over the base lands. 
This verifies the report of the mineral inspector. 

Under the terms of the act only such lands as may be agreed upon 
with the Secretary as being equal in quality with the base lands may 
be selected. It being satisfactorilv shown that the selected lands 
are superior in quality to the base lands, the Department is unable 
to approve this selection and it is therefore rejected. Accordingly, 
the former decision is herebv recalled and vacated. 

(Signed) ' BO SWEENEY, 

Assistant Secretary. 

12 Plaintiff’s Exhibit “C.” 

Before the Honorable the Secretary of the Interior. 

D—24405, D—24646, Dw24647, 

D—24648, D—24650! D—24651, 

D—24652, D—30565, D—10566' 

H. B. Jamison, Leo R. Leaden 

vs. 

Santa Fe Pacific R. R, Co., Selector, and Victor American Fuel 

Company, Intervenor. 

Motion for Rehearing of Departmental Decision of October 26, 1916. 

These nine cases each involve a selection by the Santa Fe Pacific 
Railroad Company under the act of April 28, 1904 (33 Stats., 556). 
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The selections were filed on May 1, 1911. In the disposition of the 
cases the Department rendered an opinion in one case as a leading ’ 
case, namely, D-24650, and ruled the others thereunder. 

We hereby move a rehearing in each of the above cases, and are 
filing herewith a separate motion in case D-24646, in which the 
grounds on which rehearing is moved and argument in support 
thereof is made, and we ask that the same be considered in connec¬ 
tion with each of these cases covered by this general motion. 

13 Before the Honorable the Secretary of the Interior. 

D—24646. 

Santa Fe Serial 015264. Selection Act April 28, 1904, 

Thomas Leaden 
vs. 

Santa Fe Pacific R. R. Co. 

Motion for Rehearing of Departmental Decision of October 26, 1916. 

i 

Statement. 

On the request of the United States the Santa Fe Pacific Railroad 
Company reconveyed certain lands under the provisions of the act 
of April 28, 1904 (33 Stats., 556), in order to protect certain small 
holding claimants, and by the provisions of said act became entitled 
to select in lieu thereof and to have patented other vacant public 
lands of equal quality in the then Territory, now State, of New 
Mexico. 

14 The particular selection here in question was filed on May 
1, 1911. Prior thereto both the reconveyed and the lands se¬ 
lected in lieu thereof had been classified by the Geological Survey as 
coal lands and valued at the rate of $20 per acre. 

Assuming, therefore, that power exists in the Land Department to 
classify coal lands with regard to the value of the coal contents dif¬ 
fering from the purchase prices as fixed by the coai-land laws, the 
power had been exercised by the action of the Geological Survey in 
classifying the lands reconveyed and included in the present selec¬ 
tion as of the value of $20 per acre. 

As before stated, this was the situation at the time the selection here 
in question was filed, and it was upon this ground, when the case 
was first considered by the Department in its decision of April 30, 
1914, that it was held that the selection here in question was a proper 
one. 

Thereafter, and because of developments since occurring, a period 
of more than five years having elapsed since the selection here in 
question was made, the departmental decision in this case was re¬ 
called, and the lands here involved, with the lands included in some 
seven or eight other selections, were listed to the field for investiga- 
2—3340a 


33 Stats. 556. 


I 
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tion and report, and this report has been made the basis for a reclassi¬ 
fication of both the reconveyed lands and the selected lands. 

By this reclassification the selected lands involved in this particular 
selection have been advanced in price, whiie the reconveyed or base 
tract is classified at the former price of $20 per acre, and because of 
this reclassification the selected lands are found to be superior in 
quality to the base lands, and the selection is therefore rejected. 

In order that one argument may cover all of the several cases, nine 
in number, decided adverse to the selections under date of October 
20 last, we will broaden the statement to include all of the cases, and 
for that purpose we call attention to the fact that under the 
15 reclassification, while the price fixed for certain of the base 
lands is advanced above the $20 fixed by the first classification, 
they are uniformly below the price fixed under the new classification 
for the selected lands taken in lieu thereof, and in some instances the 
base lands are adjudged to be non-coal. 


Grounds upon Which Rehearing is Sought. 

'» 

I. 

In the several decisions rendered in these cases no note or consid¬ 
eration is given to the fact that by the act of July 27, 1866 (14 Stats.., 
292), granting lands in aid of the construction of the Atlantic and 
Pacific Railroad, of which the Santa Fe Pacific is the lawful successor, 
it was specifically provided: 

“That the word 'mineral’ when it occurs in this act, shall not be 
held to include iron or coal.” 

II. 

That had the claims, in whose favor reconveyance and relinquish¬ 
ment was made, been held to be superior to rights under the railroad 
grant, in taking indemnity in lieu thereof, no restriction would have 
been placed upon such selection merely because of the coal contents 
of the land, no matter how valuable. 

III. 

That the act of April 28, 1904 (supra), under which the selec¬ 
tions in question were made, must be construed, as in pari materia, 
with the granting act of July 27, 1866. 

IV. 

That the reports, both in the Senate and House, when the bill, 
which afterwards became the act of April 28, 1904 (supra), 
16 was under consideration, show that only a small area was in¬ 
volved ; that the claims sought to be protected are particularly 
meritorious; that because of their early initiation the most valuable 
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spots had been taken, and that for these reasons special inducements 
were supposed to have been offered the company, through the act in 
question, in order to secure its release in favor of the claimants, 
who, but for such relinquishment, must have been ousted from their 
possession, long maintained, but after rights had attached under 
the grant. 

V. 

In construing the word “quality” as found in the act of April 
28, 1904 (supra) , as the equivalent of “value,” and that in the face 
of the fact that in a somewhat similar act, passed just seven days 
before, namely,, the act of April 21, 1904 (33 Stats., 211), m pro¬ 
viding for an exchange of private lands over which an Indian reser¬ 
vation had been extended by executive order, the selected lands taken 
in lieu were specifically limited to “vacant, non-mineral, non-tim- 
bered, surveyed public lands of equal area and value.” 

VI. 

In failing to note that by the legislation of Congress, respecting 
the disposition of the public lands, the same had been divided into 
agricultural for homes; desert for reclamation; and, with regard to 
the products, into timber, coal, and other minerals, and that! bv these 
divisions the qualities of the public lands had become classified irre¬ 
spective of the particular value of any given tract. j 

vn. | I 1 

In failing to note that by the laws providing for the disposition of • 
coal lands, the prices fixed to be paid in the entry tljereof, is 
17 $20 per acre if within fifteen miles of a completed | railroad 

and $10 per acre where beyond that distance, and; that to 
accede to the power in the Land Department to fix a higher price 
through classification of the lands, that the power had been exer¬ 
cised by a classification duly made before the selections here in ques¬ 
tion were filed, and that a selection made in good faith in exchange 
under the act of April 28, 1904, and in reliance on such classification 
could not be thereafter rejected solely upon a higher value fixed 
under a later classification. 

VIII. 

In failing to note that at the time the selections here in question 
were made, no land within the Gallup District had been rated higher 
than $20 per acre; and that purchases made of the selected lands on 
the faith of such prior classification should not be disturbed after a 
period of years, assuming the power to make further classification 
after lands had been regularly selected under such prior classifies-^ 
tion. 
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IX. 

In assuming that the act of April 28, 1904, invests the Secretary 
of the Interior with arbitrary power, authorizing him to disregard a 
lawful selection. 

X. * 

Even conceding in the Secretary of the Interior all the powers 
claimed under the decisions rendered in these cases, it was unfair to 
judge, to the prejudice of the selector and his assigns, the quality 
of the selected lands, based alone upon an examination made by the 
agents of the United States, without extending to the claimants under 
ihe selection the opportunity of a hearing in support of the claimed 
equality between the base and selected lands. 

18 The Law of the Case. 

When the original grant in aid of the construction of the Atlantic 

Pacific Railroad was made by the act of July 27, 1868, supra, it 
was evidently the thought of the legislators that deposits of coal and 
iron would not only be necessary in the construction, but in the con¬ 
tinued maintenance and up-keep of the railroad therein provided for. 
For that reason, it was specifically provided by the third section of 
the granting act: 

“That the word 'mineral' when it occurs in this act, shall jiui be 
held to include iron or coal.” 

The grant specifically excepted mineral lands, the effect of the 
above provision being to exclude coal and iron deposits from consid¬ 
eration when determining the quality of lands falling within the 
grant. 

The act of April 28, 1904, supra, here under consideration, is to 
the same grantee and regarding the same subject-matter, and should, 
by all known rules of construction, be construed as in pari materia 
with the granting act, and when so construed, coal and iron deposits 
in the land are necessarily excluded from consideration when deter- 
mining their quality for purposes under the grant. Not only is 
this but the application of the ordinary rule of construction regard¬ 
ing laws affecting the same parties and subject-matter, but the actual 
administration of the grant by the Land Department has been in 
harmony therewith, for, in acting upon selections made under the 
act of April 28, 1904, they are regularly included in clear lists sub¬ 
mitted to the Department for approval, and when approved become 
the basis for patents under the grant. 

The circumstances calling for the legislation also furnish a pe¬ 
culiar reason in favor of the construction of the law herein con¬ 
tended for. 

The act of April 28,1904, provides: 
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19 “That the Atlantic and Pacific Railroad Company, its suc¬ 
cessors in interest and its or their assigns, may,; when re¬ 
quested by the Secretary of the Interior so to do, relinquish or deed, 
as may be proper, to the United States any section or sections of its 
or their lands in the Territory" of New Mexico the title to which 
was derived by said railroad company through the act of Congress 
of July twenty-seventh, eighteen hundred and sixty-six, in aid of 
the construction of said railroad, any portion of which section is and 
has been occupied by any settler or settlers as a home or homestead, 

.by themselves or their predecessors in interest for a period of not 
less than twenty-five years next before the passage of this act, and 
shall then be entitled to select in lieu thereof, and to have patented 
other sections of vacant public land of equal quality in said Terri¬ 
tory, as may be agreed upon with the Secretary of the Interior.” 

It was represented to Congress and by the Interior Department, 
the initial steps for this legislation having originated with the In¬ 
terior Department, that legislation was necessary to protect- a very 
meritorious class of claims, viz. those of the individual Mexican or 
Indian who had settled himself and family generally ground a 
water-hole, in the great desert country in the then Territory of New 
Mexico, seeking for himself and family a home. These, like other 
Indians, have generally been regarded as wards of the nation, and 
to the protection of their interests the Congress has always recognized 
a certain responsibility. 

The rights under the railroad grant through this territory had 
attached to the odd-numbered sections, by reason of definite loca¬ 
tion, as early as the year 1872, so that about thirty-two years had 
thereafter elapsed when the legislation in question was enacted. 
Without this legislation, where these small holding claims included 
a part of an odd-numbered section within the railroad grant, the 
claim must have given way to rights under the grant, and it was 
therefore the desire of the legislators, as shown by the reports 

20 made upon the bill, to offer an inducement to the railroad 
company to relinquish its claim in favor of these poor unfor¬ 
tunates. (See Senate Report 1905 1 , and House Report 1203, 58th 
Congress, 2d Session.) 

We take it that it will be readily admitted that had these claims 
been superior to the grant, and thereby served to except the land* 
so occupied from the grant, the company could have taken as in¬ 
demnity, in lieu thereof, lands without regard to coal contents, no 
matter how valuable. 

It may not be inappropriate, in this connection, to call attention 
to the fact that the relinquishments made by the railway company 
under this act are solely in the interest of the individual occupant, 
long resident upon the land, and that upon such relinquishment 
the occupant takes title to the land occupied, without regard to the 
value of the coal deposits. 

, The thought, therefore, in the mind of the legislators when con¬ 
sidering this legislation was. as before stated, solely the protection of 
the individual occupant in the land occupied. There was no thought 
pf exchanging property with the railroad company for the use or to 
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the benefit of the United States, and, therefore, the reason for ex¬ 
acting an equal value in the land selected was not present. 

This act was under consideration by the Department in 1910, 
when considering the question whether lands valuable for coal might 
be patented the individual on relinquishment by the railroad com¬ 
pany, and it was said the Congress knew that the railroad company 
acquired title to coal lands under its grant, and as the act provided 
that the company may relinquish any section acquired under the 
grant occupied by a small-holding settler, there was no reason why 
coal lands relinquished might not be patented the settler. 

Where then is the,basis for the reasoning that the settler can take 
the lands relinquished without regard to coal deposits, and yet the 
company, entitled to coal lands under its grant, must prove 

21 the coal values in both the lands relinquished and selected 
in order to exercise the inducement offered for relinquishing 

in order to protect the small-holding claimant. 

It was no inducement to the company to surrender its lands in 
favor of these small-holding claimants, especially where known to 
possess values for the coal deposits, and take in lieu thereof a more 
limited right than was extended under the original grant by way of 
indemnity. To so construe the right granted under the act of April 
28, 1904, is clearly then not to the purpose of the legislation as un¬ 
derstood by the legislators. 

Again, prior to the act of 1904. location alone had determined the 
price to be paid for coal lands, as hereinafter shown, the classification 
of the coal deposits in the lands not having been determined upon 
bv the executive branch of the Government until some vears later. 

K' 

We contend, therefore, that the granting act and the act of April 
28, 1904, must be construed as in pari materia, and that when so 
construed the value of the coal deposits in the surrendered and se¬ 
lected tracts do not enter into the computation when determining 
their quality. 

Legislative Division of Lands for Purpose of Disposition. 

The legislation of the Congress respecting the disposition of the 
public lands, while dividing the same for disposition into agricul¬ 
tural, desert, timber, coal and other minerals, uniformly provide* 
for the disposition of each separate class without respect to the par¬ 
ticular value any given tract may have or be put to. Thus, a tract 
adjoining a townsite and one in the remote wilderness are both dis¬ 
posed of under the homestead laws in one and the same manner, 
and a mineral claim for the basest metal is disposed of in the same 
manner, at the same rate, as is the tract containing deposits of the 
rarest metal. 

In only two instances has location of the land given a 

22 higher price than the minimum, (a) Reserved sections 
along the lines of railroads, aided by a land grant, are in¬ 
creased to double minimum price, or $2.50 per acre, but the tracts 
immediately adjoining the railroad and at the extreme limit of the 
grant are reckoned at the same price and disposed of in the same, 
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manner; (6) in the case of coal lands, those within fifteen miles of 
r constructed railroad are priced at $20 per acre, without respect to 
the deposits, but merely by reason of their location with regard to 
the railroad, and'those beyond, sixteen or six hundred miles, are 
priced at the rate of $10 per acre for the purposes of disposition. 

In one particular instance has value of the land sought in ex¬ 
change been made a limit upon selection, and that in the case of 
ihe act of April 21, 1904 (33 Stats., 211), by which act, in provid¬ 
ing for an exchange of private lands over which an Indian reserva¬ 
tion had been extended by executive order, the selected lands taken 
in lieu are specifically limited to “vacant, non-mineral, non-tim- 
bered, surveyed public lands of equal area and value.” 

With regard to the possessions falling within the operation of the 
act of April 21,1904, the Government was under no obligation other 
than the fact that private holdings had been brought within the 
limits of an Indian reservation. This fact was found sufficient, how¬ 
ever, to authorize an exchange with persons so circumstanced, but 
in providing for the exchange, particular limitations were placed 
upon the lands which might be taken in exchange, and, in this re¬ 
spect, the lands surrendered and selected are required to be of equal 
area and value. i 

It is particularly significant that the same committees of Con¬ 
gress had under consideration the legislation incorporated in the acts 
of April 21, 1904, and April 28, 1904, at one and the same (ime, the 
date of the passage of the two acts being but seven days apart, 
23 and it must be clear, without recourse to the.rules of con¬ 
struction, that the limitations of the two acts are not, and 
were not intended to be, the same. 

The plain effect of the decisions here under rehearing, is to con¬ 
strue the word “quality,” as found in the act of April 28, 1904, as 
the equivalent of “value,” and in determining the value, to take 
into consideration the coal deposits found in the lands relinquished 
and selected, which deposits were, by the specific provisions of the 
granting act, to be excluded when determining the quality of lands 
falling within the grant. . \ 

Classification of Coal Lands. j 

Our previous argument has attempted to demonstrate that the coai 
contents of the land is not to be reckoned when determining its 
quality under the act of April 28, 1904. Should the Department, 
however, refuse to be guided by our construction of the laws, and 
assuming, but not conceding, power in the Secretary of the Interior 
to classify coal land according to its coal contents, "the facts! of this 
case show that this power was exercised; that the lands in the; Gallup 
coal district were classified by the Geological Survey, the branch of 
the Interior Department having charge of such matters, and that 
not only were the surrendered lands and the selected lands included 
in the selections under consideration duly classified at one and the 
same price, being $20 per acre, but there were no classifications 
within this district in excess of that price at the time the selections 
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hero in question were made, so that even if coal contents are to be 
figured and reckoned with in the calculation in determining the 
qualities of the surrendered and selected lands, we have a case where 
the relinquishment of the lands in ftivor of the small-holding claim¬ 
ant under the act had been requested bv the Secretary- of the In- 
terior; the company had accepted and made due relinquishment or 
leconveyance, and made selection of lands in lieu thereof in accord¬ 
ance with their classification, reckoning the coal contents as 

24 of the same value with the surrendered lands. This exchange 
then, was fully completed upon the selection of the lieu lands 

as long ago as May 1, 1911. 

There is no suggestion of fraud, surely not on behalf of the se¬ 
lector, and the selection therefore in every respect met the lawful 
regulation of the Department at the time it was made. Not only 
that, but on the protest of individuals that the coal contends was 
greater in the selected lands than in the surrendered lands a number 
of the selections were brought to the Department by successful ap¬ 
peals for its consideration, and by the decision rendered it was held 
that at least the classification of the base and selected lands as of 
one value gave them equal quality, and therefore met the terms of 
the act of April 28, 1904. Since then a further investigation has 
been had, which has evidently taken into consideration develop¬ 
ments occurring since 1911. What else, we cannot surmise, but the 
result is an entirely- different classification in the year 1916 of both 
the base and selected lands, from that returned and approved prior 
to 1911. 

It is our contention that, assuming the right to classify according 
to the coal contents, rights acquired under a selection made regard¬ 
ing such a classification cannot be affected by a iater classification 
or reclassification of the lands. In other yvords, that it is the known 
and accepted condition at the time the selection is filed that must de¬ 
termine the validitv and legality of the selection. 

Equitable Considerations. 

The lands included in the selections in question have been the 
subject of sale and transfer since the selection of 1911, and those in¬ 
vesting their moneys have done so in the light of, and with a knowl¬ 
edge of, the conditions existing at the time the selections were filed. 
The investment has undoubtedly risen yvith the transfers, and it 
might be that large sums have been expended in the purchase and 
development of these lands in the five years which have 

25 elapsed since the selections were filed. These rights are not 
referred to or reckoned with in the disposition of the cases 

in the decisions now under rehearing. Surely such rights should 
appeal to the equitable side of the Department, and must be reck¬ 
oned yvith in the future disposition of these lands, as it will not be 
assumed that investments so made will be forfeited without contest. 
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Power of Approval in the Secretary of the Interior Oyer an 

Indemnity or Lieu Selection. 

It is admitted that the right of selection conferred by the act of 
April 28, 1904, in lieu of lands surrendered upon invitation of the 
Secretary of the Interior, is not absolutely in the grantee, but on the 
contrary is subject to the judicial scrutiny of the Secretary of the 
Interior before giving approval to the same as the basis for patent, 
and that by his approval he determines that the surrendered and 
the selected lands are of equal quality. 

We have heretofore contended that in determining thy quality 
of the several tracts of land, the coal contents are not to be reckoned 
with because of the particular provision regarding coal and iron 
found in the granting act of 1866, and that if such coal contents are 
to be reckoned with, the known condition at the time of the selection 
alone should control, it being the accepted rule that- when! one has 
done everything essential, exacted either by law- or the lawful regu¬ 
lations of the Land Department, to obtain a right conferred by the 
Congress, he cannot be deprived of that right through the! exercise 
of discretion vested in the Secretary of the Interior respecting ap¬ 
proval of his claim. (See Daniels vs. Wagner, 237 U. S., 547.) 

In the leading decision here under consideration, involving Santa 
Fe Selection 015270, Departmental No. D-24650, it is said, however, 
in the concluding paragraph of said decision: j 

26 “Under the terms of the act only such lands as may be 

agreed upon with the Secretary of -he Interior as being equal 
quality with the base lands may be selected.” 

The effect of this holding invests the Secretary with absolute 
power regarding a selection made under the act of April 28, 1904, 
and an arbitrary withholding of approval, as the result of which 
no agreement could be secured, would necessarily deprive thb claim¬ 
ant of all rights under the grant. i 

There is no place in our form of government for the exercise of 
arbitrary power by a public officer; that he has a judicial discre¬ 
tion to be exercised regarding all indemnity or lieu selection^ before 
giving approval thereto we frankly admit, but beyond this we cannot 
go, and the act of April 28, 1904, does not confer. The rights of a 
selector lawfully gained by full compliance with law and the lawful 
regulation of the Department cannot be taken from him through 
the exercise of an arbitrary act under the guise of a discretion vested 
in him respecting approval to be given such a selection. 

Take the instant case, the company is invited to surrender its titlp 
to certain lands in the interest of unfortunates who, without its relin¬ 
quishment, must lose their all. The company, acting in the spirit 
of the legislation, relinquishes its title, so that the unfortunates may 
be'protected, believing that its right will vest under a lawful exer¬ 
cise of the right of selection guaranteed by the act under which its 
relinquishment was filed. Selection is duly made, and of lands 

3—3340a 
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classified as of the same character and value at the time the selection 
is filed. Based thereon, and in the knowledge of the conditions ex¬ 
isting, others have invested. Delay of years occur without action, 
and the selection is ultimately disregarded after an ex parte rcin- 
vestigation of the lands by the Government agents, influenced by 
what condition, \ye are not advised, but with the result that an en¬ 
tirely different classification is made of the lands. This reclassifica¬ 
tion is not with regard to matters and things appearing on 

27 the face of the premises, or which may be fixed ana reck¬ 
oned with as a certainty. This is clearly shown by the wide 

variance in the two classifications, and perhaps a third would be 
equally variant. The claimants under these selections, made in en¬ 
tire good faith, as hereinbefore indicated, are not even reckoned 
with, but the selections are adjudged not of equal quality with the 
selected lands, and thereupon are ordered rejected and canceled. 

It was clearly never within the contemplation of the Congress to 
confer any such power, and, if so, it is without precedent in the leg¬ 
islation bv the Congress of the United States. 

Claimants at Least Entitled to Rehearing Before Selection is 

Rejected. 

Surely the wide variance between the classification made previous 
to the selection, and that recently made, suggests the possibility of 
mistakes, even by the officers of the Government, and this without 
any suggestion of wrong-doing by either set of officers. Under the 
circumstances, and with regard to the interests involved, it surely 
seems that those interested under the selections should at least be 
afforded an opportunity of a hearing, where the question of the 
equality of the base and surrendered lands might be inquired into, 
and those who have heretofore reported on these lands might be 
placed upon the stand and questioned under oath respecting per¬ 
tinent matters. 

With apology to the Department, we feel we must say that the 
action taken deprives the claimants of even an opportunity for a 
hearing before their rights, gained many years ago, are thus sum¬ 
marily disposed of. 

The rights built up under these selections, while not involving a 
great amount of land, are considerable, and we earnestly urge 

28 upon the Department a most careful reconsideration of this 
case, in the light of the presentation herein made, before the 

final decision of the Department in the premises is given. 
Respectfullv submitted, 

BRITTON & GRAY. 

By-, 

Attorneys, Santa Fe-Pacific R. R. Co. 

% 

CALDWELL YEAMAN, 

Of Counsel. 


Washington, D. C., Nov. 24th, 1916. 
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29 Plaintiff's Exhibit “D”. 

Department of the Interior, 

Washington. 

D-24650. • I 

“F.” I 

February 13, 1917. 

Santa Fe 015270. 

Rejection of lieu selection. 

I 

Thomas Leaden 

• I 

V. 

Santa Fe Pacific Railroad Co. 

! 

• ; 

i 

Motion for Rehearing . 

i 

Octboer 26, 1916, the Department rendered decision in the above- 
entitled case rejecting selection filed by the Santa Fe Pacific Rail¬ 
road Company May 1. 1911 for the S. Vc, Sec. 4 and NE. 14, Sec. 
8. T. 15 N., R. 19“ W., N. M. in lieu of the SW. %, Sbc. 17. and 
N. 14, Sec. 27, T. 13 N., R. 19 W. A motion for rehearing has 
been filed by the company. 

The selection was made under the act of April 28, 1904 (33 Stat. 
556). Section 1 reads as follows: 

... . ; 

That the Atlantic and Pacific Railroad Company, its-successors in 
interest and its or their assigns, may. when requested by the Secre- 
• tarv of the Interior so to do, relinquish or deed, as may be proper, 
to the United States anv section or sections of its or their lands in 
the Territory of New Mexico the title to which was derived by said 
railroad company through the Act of Congress of July twenty- 
seventh, eighteen hundred and sixtv-six, in aid of the construction 
of said railroad, any portion of which section is and lias been occu¬ 
pied by any settler or settlers as a home or homestead by themselves 
or their predecessors in interest for a period of not less than twenty- 
five years next before the passage of this Act, and shall then be en¬ 
titled to select in lieu thereof, and to have patented other sections of 
vacant public land of equal quality in said Territory, as may be 
agreed upon with the Secretary of the Interior. 

• j 

The respective tracts were investigated in the field by a Govern¬ 
ment mineral inspector who reported that the tracts selected are su¬ 
perior in quality to the base lands on account of more important 
coal deposits. Also the tracts were reclassified by the Geo- 

30 logical Survey whereby 240 acres of the base lands Are classi¬ 
fied as noncoal lands, and 240 acres classified as coal lands and 

appraised at $20 per acre. The selected tracts were classified as coal 
lands and priced at figures ranging from $62 to $83 per acre. The 
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Department accordingly held that the lands selected were superior 
m quality to the base lands and that the exchange was not authorized 
by the said act which provides that the company shall he entitled 
to select lands of “equal quality” with the lands reconveyed. 

The motion admits that the right of selection under said act is 
not absolute until the Secretary;, in the exercise of judicial scrutiny 
has determined that the lands conveved and the lands selected in 
lieu thereof are of equal quality. But it is urged that in reaching 
judgment on the question of quality of the respective tracts, no con¬ 
sideration should be given to the coal deposits. This argument is 
predicated mainly upon the language contained in the company's 
original grant of July 27, 1866 (14 Stat. 292) which provided: 
“that the word ‘mineral’ when it occurs in this act, shall not be 
held to include iron or coal.” 

It is contended that the exchange act of April 28, 1904, supra, 
should be construed as in pari materia with the said granting act, 
thus eliminating coal deposits from consideration. 

If this contention were conceded, the most valuable coal land 
could be taken in exchange for plain agricultural or grazing land. 
The terms and conditions for allowance of such selections are set 
forth in the said act of April 28, 1904, and the Department is not at 
liberty to ignore any of the restrictions stated therein. It is 

31 clear that the only authority for such exchange is to be found 
in the latter act. Its terms must govern and the granting 

act may not be invoked to change the terms of the later exchange 
act. It cannot be that tracts wholly dissimilar and greatly superior 
in quality to the base lands may be taken in exchange, for the act 
specifically limits the right of selection to lands of “equal quality” 
with the lands reconveved and there is no justification for holding 
that this expression is without meaning or effect. 

It is farther urged that, assuming the authority of the Depart¬ 
ment to consider the coal deposits and to classify and appraise the 
lands with reference thereto, the lands had been classified at time of 
selection and the minimum price, for lands so located, fixed thereon; 
that the selections were made upon the faith of that classification; 
that other interests have since attached and expenditures made in 
pursuance of the selections: that it would be inequitable to now 
readjudicate with reference to a subsequent classification. 

In reply to this it may be said, as conceded in counsel’s brief, the 
right of selection is not. absolute but is dependent upon final judg¬ 
ment by the Secretary that the lands selected are of equal quality 
with the lands relinquished. The selection is not effective until 
approved by the Secretary and patent issued thereon. Until then it 
is the duty of the Department to take such action as will prevent 
unauthorized disposal. In the case of Knight v. United States Land 
Association (142 U. S. 161), Mr. Justice Lamar, speaking for the 
court said: 

The Secretary is the guardian of the people of the United State: 
over the public lands. The obligations of his oath of office 

32 oblige him to see that the law is carried out, and that none 
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of the public domain is wasted or is disposed of to a party 
not entitled to it. j 

In that connection he also quoted from the case of Pueblo of San 
Francisco (5 L. D. 494), which decision he rendered while Secre¬ 
tary of the Interior, viz: 

For example if, when a patent is about to issue, the Secretary 
should discover a fatal defect in the proceedings, or that by reason 
of some newly ascertained fact the patent, if issued, would have to 
be annulled, and that it would be his duty to ask the Attorney-Gen¬ 
eral to institute proceedings for its annulment, it would hardly be 
seriously contended that the Secretary might not interfere and pre¬ 
vent the execution of the patent. 

It is further assigned as error that the Department construed the 
word “quality” as found in the act of April 28, 1904, as the equiva¬ 
lent of “value.” But the Department has not so construed the act. 
The price fixed upon the respective tracts, by the Geological Survey 
in its classification, was mentioned but only to indicate the differ¬ 
ence in quality as found bv the mineral experts in that office, and 
as corroborative of the finding of the mineral inspector in the field. 
The Department has thus availed itself of the most authentic infor¬ 
mation known to it in reaching a conclusion respecting the quality 
of the lands. 

Complaint is also made that decision was rendered without first 
affording the selector opportunity for a hearing. But it is not even 
alleged that the selected tracts are not superior to the base lands be 
cause of the coal deposits contained therein. 

The information contained in the record requires rejection of the 
selection. The motion is accordingly denied. 

(Signed) ALEXANDER T. VOGELSANG, 

First Assistant Secretary. 

i 

33 Motion to Dismiss. 

Filed October 25. 1917. I 

1 

* I 

* * * * * * * 

Comes now the defendant, Franklin K. Lane, Secretary of the 
Interior, by his attorneys, and moves to dismiss the plaintiff’s bill 
of complaint; and for cause shows: 

That plaintiff has not in and by his bill set forth any cause of 
complaint entitling it to the relief sought or to any relief in equity; 
that as appears on the face of the bill and the exhibits thereto, 
plaintiff tendered its selection of lieu land under the act of April 28, 

1904, as it was bound to do, to the land department, to the end that 
if approved it might be agreed to by the Secretary of the Interior; 
that the Commissioner of the General Land Office, when said se¬ 
lection reached him for consideration, rejected the selection and. 
held the same for cancellation, but upon appeal to the Secretary, the 
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decision of the Commissioner was reversed and the case remanded 
with directions to allow the selection to go of record, without, how¬ 
ever, approving said selection; that thereafter, to wit, on May 2-8, 
1914, said decision was recalled and the case was returned to the 
Secretary for further consideration, whereof plaintiff was notified 
•Tune 5, 1914; that thereafter the base and lieu lands were classified 
by the Geological Survey—the base lands as valuable for coal at 
•$20 per acre, and the lieu lands as valuable for coal at from $82 'o 
$83 per acre; that thereafter, the defendant in the discharge of the 
duty imposed upon him by said act of April 28. 1904, on considera¬ 
tion of the entire record, found and determined that the lieu 
34 land and the base land were not of equal quality and there¬ 
fore not subject to exchange under the terms of said act; that 
thereafter plaintiff appeared before the defendant and filed an elab¬ 
orate motion for rehearing (plaintiff’s Exhibit C) which was ad¬ 
versely determined by the defendant in his decision of February 13, 
1917 (plaintiff’s Exhibit D) ; that exercising the discretion reposed 
in him under said statute, the defendant was unable to agree upon 
the exchange and held the plaintiff’s selection for cancellation; that 
under the terms of said act, the defendant is constituted the sole and 
exclusive tribunal to determine whether or not lands offered in ex¬ 
change are of equal quality with lands selected in lieu of the relin¬ 
quished base land; that the determination thereof involves the ex¬ 
ercise of judgment and discretion and the exercise of said judgment 
and discretion is not controllable or reviewable bv any court in anv 
direct proceeding; 

Wherefore, he prays that the bill of complaint may be dismissal 
with his reasonable costs, and that he may be permitted to go hence 
without day. 

FRANKLIN K. LANE, 

Secretary of the Interior, 

Bv His Attorneys, CHARLES D. MAHAFFIE. 

%/ v * 

Solicitor. 

C. EDWARD WRIGHT, 

Assistant Attorney. 


35 Motion to Amend. 

(Filed December 5, 1919.) 

(Dated May 21, 1919.) 

* * * * * * * 

Comes now the plaintiff, the Santa Fe Pacific Railroad Company, 
and asks that it be allowed to amend its Bill or Declaration filed in 
this case with respect to Paragraph 11, and as amended said para¬ 
graph will read: 

11. That the Atlantic and Pacific Railroad Company duly earned 
the title to the base lands hereinbefore described, which title passed 
to your orator under the foreclosure sale and the provisions of the 
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Act of March 3, 1897, supra; that this title was duly Surrendered or 

relinquished by your orator upon the request of the Secretary of the 

Interior under the provisions of the Act of April 28, 1904, supra. 

and the title to the lands so surrendered has since been passed by the 

Patent of the United States to the small holding claimant' so that 

the title so surrendered under the invitation of exchange as provided 

for cannot be restored to vour orator. 

%/ 

i 

That under the last named act selection in exchange was duly 
made of the lands hereinbefore described, said selection being in full 
accord with the law and the lawful regulations of the Interior De¬ 
partment, and the same was duly allowed by the decision of'the De¬ 
partment of the Interior and the company has since obligated itself 
respecting said lands; that those contracting with your orator in the 
purchase of these selected lands have entered into possession 
36 and expended large sums of money in exploration and devel¬ 
opment of the same, and that the subsequent action of the de¬ 
fendant in disregard to the rights of your orator and those claiming 
under it is arbitrary and unwarranted, and his threatened cancella¬ 
tion of the selection previously allowed is without just cause, being 
based solely upon a supposed difference in value between the coal 
deposits in the base and selected lands, and this notwithstanding the 
granting act of July 27, 1866, supra, specifically referred to; in the 
act of April 28, 1904, supra, provided: “that the word ‘mineral’, 
when it occurs in this act, shall not be held to include iron o? coal.” 

ALEX BRITTON, ! 

F. W. CLEMENTS,; 

Attorneys for Plaintiff. 

Dated Mav 21, 1919. 

Motion to amend granted. 

WILLIAM HITZ, 


Decree Dismissing Bill. 
Filed November 4,1919 


This cause came on to be heard on defendant’s motion to dSsmiss 
the plaintiff’s bill and was argued by counsel; and thereupon, 
37 the court having been fully advised in the premises, it is, this 
4th day of November, 1919, 

Ordered, adjudged, and decreed that the bill of complaint be and 
the same is hereby dismissed, with costs to the defendant to be taxed 
by the Clerk. 

By the Court: 

WILLIAM HITZ, 

Justice. 
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^ hereupon the plaintiff, on the date above mentioned, in open 
court noted an appeal from the aforegoing decree to the Court of 
Appeals., and the same is hereby allowed; and the penalty of a bond 
for costs is hereby fixed in the sum of One Hundred Dollars ($100) 
with leave to deposit with the Clerk, in lieu thereof, the sum of Fiftv 
Dollars ($50). 

Bv the Court: 

WILLIAM HITZ, 

Justice. 

No objection sis to form. 

BRITTON & GRAY, 

A ttomeys for Plaintiff. 


Memorandum. 

November 20, 1919.—$50.00 deposited in lieu of Appeal Bond. 

Assignment of Errors. 

Filed November 20, 1919. 


****** * 

Comes now the plaintiff, the Santa Fe Pacific Railroad Company, 
and makes assignment of the following /rounds of error in support 
of its appeal in the above entitled cause from the decree en- 
38 tered on the 4th day of November, 1919, dismissing its’bill 
filed in this cause, namely: 

I. 

That the Supreme Court of the District of Columbia erred in sus¬ 
taining the motion to dismiss and in entering an order dismissing 
plaintiff’s bill in this cause. 

H. 

That the Supreme Court of the District of Columbia erred in fail¬ 
ing to grant to the plaintiff the prayers of its bill filed in this cause. 


in. 

That because the Supreme Court of the District of Columbia failed 
to give any reason in support of the order entered in this cause dis¬ 
missing the plaintiff’s bill the plaintiff alleges error: 

__{a) In failing to hold that the Act of April 28, 1904, (33 Stats. 
556), under which selection in exchange was made, on which the 
plaintiff relies, should be construed as in pari materia with the 
Granting Act of July 27, 1866, (14 Stats. 292), granting lands in 
aid of the construction of the Atlantic & Pacific Railroad of which 
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the plaintiff is the lawful successor, and by which latter! act it was 
specifically provided: “That the word ‘mineral’, when it occurs in 
this act, shall not be held to include iron or coal.” ij Ilf 

(b) In failing to hold that the word “quality” as foiind in the 
Act of April 28, 1904, is not the equivalent of “value”, and that as 
the surrendered and selected lands each contained coal deposits the 
value of the several deposits was immaterial. 

(c) In failing to hold that as the only classification pro- 
39 vided for coal lands at the time of the passage of the Act of 
April 28, 1904, was that made in the coal land law, fixing 
the price of $20.00 per acre if within fifteen miles of a completed 
railroad, and ten miles where beyond that distance from a completed 
railroad (see Section 2347 U. S. R. S'.), that even if the coal con¬ 
tents of the land was material that classification alone controls in 
fixing the quality of a selection when compared with the lieu tract 
as a basis for the selection under the Act of 1904. 

( d ) In failing to find that as the classification existing at the 
time the selection here involved was filed placed an equal value on 
the selected and surrendered lands, it necessarily made the same of 
equal quality for the purpose of selection even should the word 
“quality” be construed as the equivalent of “value” in considering 
coal contents. 

I 

\ (e) In failing to find that the status of the selection could not be 

affected by an attempted change in the classification of the lands 
occurring after the selection, and ! 

(/) In failing to find that the discretion of the defendant with 
regard to action upon the plaintiff’s selection was not arbitrary and 
could not be exercised to deprive the plaintiff of a right granted 
under a lawful selection because of a condition of his own creation 
occurring subsequently to selection. 

ALEXANDER BRITTON, 

* F. W. CLEMENTS, 

Att’ys, Santa Fe Pacific R. R. Co. 


40 Designation of Record. 

Filed November 20,1919. 

******* 

I 

I 

The Clerk will please make up the record for appeal in the above 
entitled cause and include therein the following: 

i 

l |j: 

Original Bill of Complaint, and amendment. 

4—3340a 
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II. 

Motion of defendant to dismiss the bill of complaint. 

HI. 

Final decree dismissing bill together with a notation of appeal 
in open court and fixing penalty of bond or amount of cash deposit 
on appeal. 

IV. 

1 

Memorandum as to deposit of cash amount on appeal. 

V. 

Assignment of Errors by plaintiff. 

VI. 

Designation of Record. 

ALEX. BRITTON, 

F. W. CLEMENTS, 

Att’ys, Santa Fe Pacific R. R. Co. 

Service of copy of the above designation of record on appeal ac¬ 
knowledged this 19 day of November, 1919. 

C. EDWARD WRIGHT, 
Attorneys for Defendant. 


41 Supreme Court of the District of Columbia. 

United States of Ameeica, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 40, both inclusive, to be a true and correct transcript of the rec¬ 
ord, according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 34974 in Equity, wherein 
Santa Fe Pacific R. R. Co., a Corporation, is Plaintiff and Franklin 
K. Lane, Secretary of the Interior, is Defendant, as the same re¬ 
mains upon the files and of record in said Court. 


FRANKLIN K. LANE, SEC Y. 


In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 2nd day of December, 1919. i 

I 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, 

Clerk 

By W. E. WILLIAMS, 

Assistant Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3340. Santa Fe Pacific Railroad Co., &c., appellant, vs. Franklin 
K. Lane, Secretary of the Interior. Court of Appeals, District of 
Columbia. Filed Dec. 10, 1919. Henry W. Hodges, clerk. 
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Santa Fe Pacific Railroad Co., &c., Appellant; 


Franklin K. Lane, Secretary of the Interior, 


Supreme Court of the District of Columbia. 

In Equity. No. 35427. 

Sante Fe Pacific Railroad Co., a Corporation, Plaintiff, 


Franklin K. Lane, Secretary of the Interior, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit:— 


Filed September 12, 1917. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 35427. 

Santa Fe Pacific Railroad Co., a Corporation, Plaintiff, 

vs. 

Franklin K. Lane, Secretary of the Interior, Defendant. 

To the Supreme Court of the District of Columbia, Holding an Equity 
Court: 

• - •*/ ' \ * 

Your orator complains and says: 

The Santa Fe Pacific Railroad Company is a corporation incor¬ 
porated under and in accordance with an act of Congress approved 
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; *''■ - \ « 

March 3, 1897, and brings this bill of complaint against Fra nk lin 
K. Lane, a citizen of the State of California, residing in the District 
of Columbia, Defendant. 

1. By the Act of Congress of July 27, 1886 (14 Stats., 292), a 
grant of lands was made through the then Territory of New Mexico, 
in aid of the construction of the Atlantic & Pacific Railroad. The 
line of the Atlantic & Pacific Railroad opposite the tracts hereinafter 
described was duly constructed and accepted by the President of the 
United States as required by the said Act of July 27, 1866, and the 
grant of the lands hereinafter described was duly earned. 

2. The Atlantic & Pacific Railroad Company defaulted on its 
bonds, and the mortgage given was foreclosed and sale effected of its 
properties. The purchasers under the foreclosure sale organized the 
Santa Fe Pacific Railroad Company, the same being in accordance 
with the Act of Congress of March 3,1897, (29 Stats., 622). 

2 3. By the first section of the Act of April 28, 1904, (33 

Stats., 556), it was provided: 

’“That the Atlantic & Pacific Railroad Company, its successors in 
interest and its or their assigns, may, when requested by the Secre¬ 
tary of the Interior so to do, relinquish or dqed, as may be proper, to 
the United States anv section or sections of its or their lands in the 
Territory of New Mexico, the title to which was derived by said rail¬ 
road company through the act of Congress of July twenty-seventh, 
eighteen hundred and sixtv-six, in aid of the construction of said 
railroad, any portion of which section is and has been occupied by 
any settler or settlers as a home or homestead by themselves or their 
predecessors in interest for a period of not less than twenty-five years 
next before the passage of this act, and shall then be entitled to 
select in lieu thereof, and to have patented other sections of vacant 
public land of equal quality in said Territory as may be agreed upon 

with the Secretarv of the Interior.” 

%/ 

4. The E. Vo of Section 31. T. 4 N., R. 17 W., New Mexico, is 
within the primary or place limits of the grant made by the Act of 
July 27, 1866, supra, to the Atlantic & Pacific Railroad. Said tract 
duly passed under said grant, but was, upon the request of the Sec¬ 
retary of the Interior, relinquished under the provisions of the Act 
of April 28, 1904, supra, in favor of certain small holding claimants, 
and the relinquishment was duly accepted by the Secretary of the 
Interior. 

5. May 1, 1911, following the relinquishment of the above de¬ 
scribed lands on the request of the Secretary of the Interior, the 
Santa Fe Pacific Railroad Company duly filed in the local land office 
its selection under the Act of April 28, 1904, covering the E. V> Sec. 
20, T. 15 N., R. 18 W., New Mexico. 

6. Prior to the filing of the said selection on May 1, 1911, both 
the selected tract and the relinquished tract in lieu of which the se- 
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lection was made, had been duly classified by the Geological 

3 Survey, a bureau of the Interior Department entrusted with 
such matters, the classification showing that both the selected and 
lieu tracts were coal lands, the values of the products in each being 
fixed at the minimum price of $20.00 per acre. 

7. After the relinquishment and selection, a question was raised 
as to the prospective values of the coal deposits under the protest- 
filed by an individual applicant for the lands, notwithstanding the 
pending selection, the applicant protesting against the equal values 
of the coal deposits as placed upon the land by the Government 
officials. This protest was first dismissed and later a hearing was 
ordered, and as a result of this hearing, the previous classification, 
under which the selection was made, was disregarded and the coal 
deposits within the surrendered lands were adjudged to be of the 
value of about $54.00 per acre, and the coal deposits within the se¬ 
lected land at about $90.00 per acre, and because of such adjudged 
difference in value in the coal deposits found in the lands, the selec¬ 
tion, made many years before, was ordered canceled. 

8. That the Atlantic & Pacific Railroad Company duly earned 
the title to the base lands hereinbefore described, which title passed 
to your orator Tinder the foreclosure sale and the provisions of the 
act of March 3, 1887, supra; that this title was duly surrendered or 
relinquished by your orator upon the request of the Secretary of the 
Interior under the provisions of the Act of April 28, 1904, supra; 
that under said act, selection was duly made of the lands herein¬ 
before described, said selection being in full accord with the law and 

the lawful regulations of the Interior Department, and the 

4 same was duly allowed, all fees and commissions being paid 
on account thereof, and the company has since obligated itself 

respecting said land; that the subsequent action of the defendant 
in disregard to the rights of your orator is arbitrary and unwarranted, 
and his threatened cancellation of the selection previously allowed 
is without just cause. 

9. And your orator further alleges that it has exhausted every 
remedy available under the practice before the Interior Department, 
and that the threatened action of the defendant herein above set 
forth, unless restrained, will deprive your orator of a valuable part 
of the land grant heretofore made by Congress, and will further re¬ 
sult in the unlawful application and disposition of said lands by the 
defendant to other purposes and uses than under the grant aforesaid, 
and seriously interfere with the obligations heretofore undertaken 
by your orator respecting said land, to its irreparable loss, damage and 
injury, for which your orator has no adequate remedy at law, and is 
otherwise remediless, except in equity. 

Wherefore, your orator prays: 

That your Honor grant to your orator your writ of injunction, 
enjoining the defendant, Franklin K. Lane, Secretary of the In- 
3341a 


✓ 

_ 
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terior, as aforesaid, and his successors in office and all persons claim¬ 
ing to act under his authority or control, absolutely to desist and 
refrain from canceling the lawful selection of your orator in partial 
satisfaction of its grant fully earned, until your Honor shall appoint 
and direct and order herein; and that upon such hearing the 

5 writ herein prayed be granted and continued until the final de¬ 
termination of this suit; and upon such final hearing be made 

permanent, and that your-Honors do command the said defendant, 
Franklin K. Lane, Secretary of the Interior, as aforesaid, and his 
successors in office and all persons claiming to act under his author¬ 
ity or control to recall the order for the cancellation of the selection 
heretofore duly and lawfully presented by your orator, and to refrain 
from further action respecting the land selected except to issue patent 
therefor to your orator, to the end that the rights of your orator in the 
premises may be respected and legally recognized as by the grant 
provided. 

To the end that the defendant may, if he can, show why your 
orator should not have the relief hereby prayed, and may make full, 
true and perfect answer, according to the best of his knowledge, re¬ 
membrance, information and belief, to the several matters herein¬ 
before averred and set forth, as fully and particularly as if the same 
were herein repeated paragraph for paragraph, and he was thereto 
specifically interrogated (but not under oath, an answer under oath 
being hereby expressly waived), may it please your Honor to grant 
unto your orator a writ of subpoena ad respondem, issuing out of 
and under the seal of this honorable court, directed to the said de¬ 
fendant, Franklin K. Lane, commanding him to be and appear and 
make answer unto this bill of complaint, and perform and abide by 
such order and decree herein as to this Court may seem to be required 
by the principles of equity and good conscience. 

And that your orator may have such other or further relief 

6 in the premises as the nature of the circumstances of the case 
may require. 

SANTA FE PACIFIC RAILROAD 
COMPANY, 

By ALEX. BRITTON, 

EVANS BROWNE, 

F. W. CLEMENTS, 

Attorneys for Plaintiff. 


City of Washington, 

District of Columbia, ss: 

Personally appeared before me on this 7th day of September, 
1917, Francis W. Clements, who being duly sworn, says that he is 
the attorney for the Santa Fe Pacific Railroad Company, and that 
the matter and facts set forth in this bill are true to the best of his 
knowledge and belief. 


FRANCIS W. CLEMENTS. 
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Subscribed and sworn to this 7 day of September, 1917. 

[seal.] CHESTER R. SMITH, 

Notary Public . 

• . 

Motion to Dismiss. 

Filed October 23,1917. 



Comes now the defendant, Franklin K. Lane, Secretary of the In¬ 
terior, by his attorneys, and moves to dismiss the plaintiff’s bill of 
complaint; and for cause shows: 

That plaintiff has not in and by his bill set forth any cause of 
complaint entitling it to the relief sought or to any relief in equity; 
that as appears on the face of the bill, plaintiff tendered its selection 
of lieu land under the act of April 28, 1904, as it was bound to do, 
to the land department; that thereupon hearing was had to 
7 determine the quantity of the base land surrendered and the 
quality of the selected lieu land; that thereafter add in due 
and regular course of procedure in such cases obtaining tjbe record 
made on said hearing came before the defendant for deterinination 
of a question of fact, i. e., as to whether the relinquished base land 
was of equal quality with the selected lieu land; that the defendant, 
thereupon, in the discharge of the duty imposed upon him by said 
act of April 28, 1904, on consideration of the record so made as 
aforesaid, found and determined that the lieu land and the base 
land were not of equal quality and therefore not subject to exchange 
under the terms of said act; and that exercising the discretion re¬ 
posed in him under said statute, the defendant was unable to agree 
upon the exchange and held the plantiff’s selection for cancellation; 
that under the terms of said act, the defendant is constituted the 
sole and exclusive tribunal to determine whether or not lands offered 
in exchange are of equal quality with lands selected in lieu of the 
relinquished base land; that the determination thereof involves the 
exercise of judgment and discretion and that the exercise of said 
judgment and discretion is not controllable or reviewablej by any 
court in any direct proceedings; 

Wherefore, he prays that the bill of complaint may be dismissed 
with his reasonable costs, and that he may be permitted to go hence 
without day. 

FRANKLIN K. LANE, 

Secretary of the Interior, 
By His Attorneys: 

CHARLES D. MAHAFFIE. 

Solicitor. 

C. EDWARD WRIGHT, 

; Assistant Attorney. 
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Decree Dismissing BUZ. 
Filed November 4, 1919. 


This cause came on to be heard on defendant’s motion to dismiss 
the plaintiff’s bill and was argued by counsel; and thereupon, the 
court having been fully advised in the premises, it is, this 4th day of 
November, 1919, 

Ordered, adjudged, and decreed that the bill of complaint be and 
the same is hereby dismissed, with costs to the defendant to be taxed 
by the Clerk. 

By the Court: 

WILLIAM HITZ, 

Justice. 

Whereupon the plaintiff, on the date above mentioned, in open 
court noted an appeal from the foregoing decree to the Court of 
Appeals, and the same is hereby allowed; and the penalty of a bond 
for costs is hereby fixed in the sum of One Hundred Dollars ($100) 
with leave to deposit with the Clerk, in lieu thereof, the sum of Fifty 
Dollars ($50). 

By the Court: 

WILLIAM HITZ, 

Justice. 

No objection as to form. 

BRITTON & GRAY, 

Attorneys for Plaintiff. 

Memorandum. 

November 20, 1919. $50 deposit in lieu of Appeal Bond. 

9 Assignment of Errors. 

Filed November 20, 1919. 


Comes now the plaintiff, the Santa Fe Pacific Railroad Company, 
and makes assignment of the following grounds of error in support 
of its appeal in the above entitled cause from the decree entered on 
the 4th day of November, 1919, dismissing its bill filed in this cause, 
namely: 

I. 

That the Supreme Court of the District of Columbia erred in sus¬ 
taining the motion to dismiss and in entering an order dismissing 
plaintiff’s bill in this cause. 





That the Supreme Court of the District of Columbia erred in 
failing to grant to the plaintiff the prayers of its bill filed in this 
cause. 


That because the Supreme Court of the District of Columbia failed 
to give any reason in support of the order entered in this Cause dis¬ 
missing the plaintiff’s bill the plaintiff alleges error: 

(a) In failing to hold that the Act of April 28, 1904, (33 Stats., 
556), under which selection in exchange was made,, on which the 
plaintiff relies, should be construed as in pari materia with the Grant¬ 
ing Act of July 27, 1866, (14 Stats., 292), granting lands in aid of 
the construction of the Atlantic & Pacifre Railroad of which the plain¬ 
tiff is the lawful successor, and by which latter act it was 

10 specifically provided: "that the word ‘mineral’ when it occurs 
in this act, shall not be held to include iron or coal.” 

( b ) In failing to hold that the word “quality” as found in the 
Act of April 28, 1904, is not the equivalent of “value,” and that as 
the surrendered and selected lands each contained coal deposits the 
value of the several deposits was immaterial. 

(c) In failing to hold that as the only classification provided for 
coal lands at the time of the passage of the Act of April 28,1?04, was 
that made in the coal land law, fixing the price of $20.00 per acre 
if within fifteen miles of a completed railroad, and ten miles where 
beyond that distance from a completed railroad (see Section 2347 
U. S. R. S.), that even if the coal contents of the land was material 
that classification alone controls in fixing the quality of a selection 
when compared with the lieu tract as a basis for the selection under 
the Act of 1904. 

(d) In failing to find that as the classification existing at the 
time the selection here involved was filed placed an equal value on 
the selected and surrendered lands, it necessarily made the 6ame of 
equal quality for the purpose of selection even should the word 
“quality” be construed as the equivalent of “value” in considering 
coal contents. 

(e) In failing to find that the status of the selection could not be 
affected by an attempted change in the classification of the lands 
occurring after the selection, and 

11 (/) In failing to find that the discretion of the defendant 
with regard to action upon the plaintiff’s selection was not 

arbitrary and could not be exercised to deprive the plaintiff of a right 
granted under a lawful selection because of a condition of his own 
creation occurring subsequently to selection. 

ALEXANDER BRITTON, 

F. W. CLEMENTS, 


AtfysSanta Fe Pacific R. R, Co 
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Designation of Record. 

Filed November 20,1919. 

✓ 

******* 

The Clerk will please make up the record for appeal in the above 
entitled cause and include therein the following: 

I. 

Original Bill of Complaint. 

n. 

Motion of defendant to dismiss the bill of complaint. 

m. 

Final decree dismissing bill, together with notation of appeal in 
open court and fixing penalty of bond or amount of cash deposit on 
appeal. 

IV. 

Memorandum as to deposit of cash amount on appeal. 

V. 

Assignment of Errors by plaintiff. 

VI. 

Designation of record. 

ALEX. BRITTON, 

f. w. Clements; 

Att’ys, Santa Fe Facific R. R. Co. 

12 Service of copy of the above designation of record on appeal 
acknowledged this 19th day of November, 1919. 

C. EDWARD WRIGHT, 

Attorneys for Defendant. 

13 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
12, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
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part of this transcript, in cause 35427 in Equity, wherein Santa Fe 
Pacific Railroad Company, a corporation, is Plaintiff and Franklin 
K. Lane, Secretary of the Interior, is Defendant, as the same remains 
upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
2nd day of December, 1919. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNGj 

Clerk, 

By W. E. WILLIAMS, 

Assistant Glerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3341. Santa Fe Pacific Railroad Co., &c., appellant, vs. Franklin K. 
Lane, Secretary of the Interior. Court of Appeals, District of Co¬ 
lumbia. Filed Dec. 10, 1919. Henry W. Hodges, clerk. 
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No. 3341 . 


SANTA FE PACIFIC R. R. CO., a Corporation, 

Appellant, 

vs. 

FRANKLIN K. LANE, Secretary of the Interior, 

Appellee. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


The facts in this case are substantially the same as those 
presented in case No. 3340, and the points of law identical 
in both cases. We therefore ask that this case be considered 
together with case No. 3340, as was done in the court below, 
and that our brief on appeal filed in case No. 3340 be con¬ 
sidered as filed herein. 

BRITTON and GRAY, 
Attorneys for Santa Fe Pacific R. R. Co. 
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BRITTON and GRAY, 
Attorneys for Santa Fe Pacific R. R. Co 
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No. 3340. 


SANTA FE PACIFIC R. R. CO., a Corporation, 

Appellant, 


FRANKLIN K. LANE, Secretary of the Interior^ 

Appellee. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


APPELLANT’S BRIEF. 


This is an action instituted by the Santa Fe Pacific Rail¬ 
road Company in its own behalf and in behalf of its trans¬ 
ferees to prevent the defendant, as Secretary of the Interior, 
from carrying into effect an order made for the cancellatic^n 
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of a certain selection made by said company under the act 
of April 28, 1904 (33 Stats., 556), the selection being one in 
exchange for lands surrendered and since patented by the 
United States to certain small holding claimants. 

The case comes before this court on the appeal of the 
Santa Fe Pacific Railroad Company from a decree entered 
in the Supreme Court of the District of Columbia sustaining 
a motion to dismiss plaintiff’s bill, and as no formal decision 
was rendez*ed considering the several propositions advanced 
in support of appellant’s claimed rights in the premises, it 
becomes necessary to present the case as though it were an 
original action begun in this court, and to a proper under¬ 
standing of the proj)ositions to be hereafter advanced, as set 
forth in the specification of errors, a complete statement of 
the facts is necessary. 

Statement. 

• 

A grant was made by the act of July 27, 1866 (14 Stats., 
292), in aid of the construction of the Atlantic and Pacific 
Railroad, and in that act it was specifically provided “that 
the word ‘mineral/ when it occurs in this act, shall not be 
held to include iron or coal. 7 ’ The portion of the grant in 
which the base or surrendered lands lie was duly earned, 
and the Santa Fe Pacific Railroad Company, under fore¬ 
closure sale, became possessed of all the rights of the Atlantic 
and Pacific Railroad Company. (Sec act of March 3, 1897, 
29 Stats., 622.) 

By the first section of the act of April 28, 1904, supra, 
it was provided: 

“That the Atlantic and Pacific Railroad Company, 
its successors in interest and its or their assigns, may, 
when requested by the Secretary of the Interior so 
to do, relinquish or deed, as may be proper, to the 
United States any section or sections of its or their 
lands in the Territory of New Mexico, the . title to 
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which was derived by said railroad company through 
the act of Congress of July twenty-seventh, eighteen 
hundred and sixty-six, in aid of the construction ol 
said railroad, any portion of which section is and has 
been occupied by any settler or settlers as a home or 
homestead by themselves or their predecessors in in¬ 
terest for a period of not less than twenty-five years 
* next before the passage of this act, and shall then be 
entitled to select in lieu thereof, and to have patented 
other sections of vacant public land of equal quality 
in said Territory, gs may be agreed upon w ith the 
Secretary of thelntenorT’ 

Under the invitation of said act the Santa Fe Pacific Rail¬ 
road Company duly surrendered or relinquished its title to 
lands earned under the grant of 1866 in favor of certain 


small holding claimants, which relinquishment was duly 
accepted by the Secretary of the Interior, and the lands have 
been patented to the small holding claimants, so that part 
of the exchange has been fully carried into effect, and thereby 
the Secretary of the Interior has put it beyond his power to 
restore a status quo in the Santa Fe Company. (Recoird, 
p. 25.) j 

May 1,1911, following the surrender of the base lands, the 
Santa Fe Pacific Railroad Company filed in the appropriate 
district land office a list of selections by which there was 
selected an equal amount of lands to those surrendered, and 
at that time, when the selection was filed and duly accepted 
by the local land officers, the surrendered or base lands, as 
well as the selected lands, had both been, by the Geological 
Survey, a bureau of the Interior Department entrusted with 
such matters, classified or appraised according to coal con¬ 
tents, the classified price placed upon both surrendered and 
selected lands being at the rate of $20.00 per acre. (Record, 
P- 3.) 

The selection in exchange as filed met every lawful require¬ 
ment, and was duly accepted by the local land officers and 
forwarded to the Commissioner of the General Land Office, as 
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by the regulations required. This selection remained on file 
as an accepted selection, and was, on May 2, 1912, reported 
upon by an inspector of the Land Department after field 
investigation, the report showing-that the base and selected 
lands, so far as topography was concerned, are of equal qual¬ 
ity, but that the coal contents of the selected lands were, in 
the opinion of the inspector, of greater value than that found 
in the surrendered or base lands, and based on this report 
the Commissioner of the General Land Office, by his decision 
dated May 12, 1913, rejected the selection, but upon appeal 
the Secretarv of the Interior, in his decision of April 30, 
1914, held:" 


“The value of lands is an element which may be 
taken into consideration in determining their quality. 
It appears that both the base and selected tracts have 
been classified as coal lands at the minimum price, 
which is equivalent to a finding that they are coal 
lands of equal quality. This classification by the 
Government should be considered as determinant in 
the absence of a pertinent and competent showing to 
the contrary. 

“The conditions mentioned in the special agent's 
report, it must be assumed, were all considered and 
passed upon by the Geological Survey in making the 
classification of these lands, and the facts therein set 
forth do not constitute such a showing as would war¬ 
rant the Department in rejecting this selection. As 
the records of the Department show that the lands 
selected and the base lands are of equal quality, no 
good reason appears for rejecting the railroad’s se¬ 
lection. 

“The decision appealed from is accordingly re¬ 
versed, and the case remanded with directions to allow 
the selection to go of record” (pp. 3, 5 and 6 of 
Record). 


Thus it was that the selection filed in 1911, after due in¬ 
vestigation in the field and report, and after due examination 
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and consideration of the law applicable, received the approval 
of the head of the Land Department on April 30, 1914. 

Thereafter, and without notice to the company or its as¬ 
signs, the approving decision was recalled, and, based alone 
upon a subsequent field investigation, also without notice to 
the company or its assigns, a second departmental decision 
was issued, dated October 26,1916, or about eighteen months 
after the first decision, in which decision approval of the se¬ 
lection formerly given was attempted to be withheld and the 
selection ordered canceled, it being said: 

“Under the terms of the act only such lands as may 
be agreed upon with the Secretary of the Interior as 
being equal in quality with the base lands may be 
selected. It being satisfactorily shown that the se¬ 
lected lands are superior in quality to the base lands, 
the Department is unable to approve the selection, and 
it is hereby rejected” (pp. 3, 7, and 8 of Record). 

Long prior to this second decision the selected lands had 
been transferred, and following said decision of October 26, 
1916, a motion for rehearing was filed, in which it was alleged 
among other considerations, that since the selection of 1911 
the selected lands had been the subject of sale and transfer, 
and that those investing their money had done so in the light 
of and with a knowledge of the conditions existing at the time 
selection was filed, and that such intervening rights were 
surely entitled to equitable consideration (p. 8 and 16 of 
the Record), but by the departmental decision of February 
13, 1917, the motion for rehearing was overruled and rejec¬ 
tion of the selection ordered (p. 19 of the Record). 

It should be here stated that those contracting with the 
Santa Fe Pacific Railroad Company for the purchase of thefee 
selected lands, in addition to the sums thus expended in pur¬ 
chase, have entered into possession and expended large s ums 
of money in exploration and development of the property 
involved, all of which must be lost if the order for rejection 





and cancellation of the selection is carried into effect (p. 23 
of the Record). 

Failing to receive any fair consideration of the matter at 
the hands of the defendant as Secretary of the Interior with 
respect to vested rights acquired under the circumstances 
hereinbefore detailed, no other course was left open to the 
appellant than the filing of a bill to restrain him from carry¬ 
ing into effect hi§ arbitrary action in recalling and setting 
aside his previous favorable decision and ordering the cancel¬ 
lation of the formerly approved selection on which appellant’s 
rights and those claiming under it are based. 

In the court below a motion was made to dismiss appel¬ 
lant’s bill solely upon the ground that as the land in question 
was, long after the selection made in due accord with law, 
examined and classified regarding coal contents, by the 
Geological Survey, who reported a higher value on the coal 
contents within the selected lands than in the surrendered 
lands; that in the exercise of discretion with which the de¬ 
fendant was invested in determining the quality of the sur¬ 
rendered and base lands, he had the right to consider the 
report made at this subsequent investigation, and that his 
determination in this regard was not subject to review by the 
courts. The case was heard upon said motion, and there¬ 
after the court entered a decree sustaining said motion to dis¬ 
miss, from which an appeal has been prosecuted to this court 
upon the following— 

Assignment of Errors. 

L 

That the Supreme Court of the District of Columbia erred 
in sustaining the motion to dismiss and in entering an order 
dismissing plaintiff’s bill in this cause. 
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II. 

That the Supreme Court of the District of Columbia erred 
in failing to grant to the plaintiff the prayers of its bill filed 
in this cause. 

III. ' I 

That because the Supreme Court of the District of Co¬ 
lumbia failed to give any reason in support of the order en¬ 
tered in this cause dismissing the plaintiff’s bill the plaintiff 
alleges error: 

(a) In failing to hold that the act of April 28, 1904 (33 
Stats., 556), under which selection in exchange was made, 
on which the plaintiff relies, should be construed as in pari 
materia with the Granting Act of July 27, 1866 (14 Stats., 
292), granting lands in aid of the construction of the Atlan¬ 
tic &. Pacific Eailroad, of which the plaintiff is the lawful 
successor, and by which latter act it was specifically provided: 
“That the word ‘mineral,’ when it occurs in this act, sljall 
not be held to include iron or coal.” 

( b ) In failing to hold that the word “quality” as found 
in the act of April 28,1904, is not the equivalent of “value,” 
and that as the surrendered and selected lands each contained 
coal deposits the value of the several deposits was immaterial 

(c) In failing to hold that as the only classification pro¬ 
vided for coal lands at the time of the passage of the act of 
April 28,1904, was that made in the coal-land law, fixing the 
price of $20.00 per acre if within fifteen miles of a completed 
railroad, and $10.00 per acre where beyond that distance 
from a completed railroad (see section 2347, U. S. R. S.), 
even if the coal contents of the land was material that classi¬ 
fication alone controls in fixing the quality of a selection when 
compared with the lieu tract as a basis for the selection under 
the act of 1904. 

2 b 
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(d) In failing to find that as the classification existing at 
the time the selection here involved was filed placed an equal 
value on the selected and surrendered lands, it necessarily 
made the same of equal quality for the purpose of selection 
even should the word “quality” be construed as the equiva¬ 
lent of “value” in considering coal contents. 

( e ) In failing to find that the status of the selection could 
not be affected by an attempted change in the classification of 
the lands occurring after the selection, and 

(/) In failing to find that the discretion of the defendant 
with regard to action upon the plaintiff’s selection was not 
arbitrary and could not be exercised to deprive the plaintiff 
of the right granted under a lawful selection because of a 
condition of his own creation occurring subsequently to se¬ 
lection. . „ 

The Case. 

• 

Before proceeding with the argument in this case, permit 
us to say that we fully realize that the Secretary of the In¬ 
terior, in passing upon selections made in exchange under 
the act of 1904, is vested with a discretion in determining 
the respective qualities of the surrendered and selected land. 
However, this discretion, as has been repeatedly held by the 
courts, is a legal discretion, and not an arbitrary power con¬ 
ferred. 

The theory of the bill in the case at bar is that the Santa 
Fe Pacific Railroad Company and its assigns have, by the 
action taken, entitled themselves to a patent for the lands 
selected in exchange, and that the action of the defendant 
in ordering the rejection or cancellation of the selection was 
after rights had vested, and was based upon matters shown 
to have been taken into consideration and held controlling 
in reaching the adverse judgment, which matters are imma¬ 
terial under the law, and cannot affect appellant’s rights in 
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the premises. Therefore, that the action complained of was 
arbitrary, unwarranted and destructive of rights that had 
already ripened or vested, and that the case when so made 
is clearly within the powers of the courts to stay the unwar¬ 
ranted and arbitrary action of the defendant. Were it 
otherwise, as said by the Supreme Court in Daniels vs. Wag¬ 
ner (237 U. S., 547, 558) : 


“That in a case where under an act of Congress a 
right is conferred to make an application to enter 
public land and a duty is imposed upon the Depart¬ 
ment to permit the entry, the Department is author¬ 
ized in its discretion to refuse to allow that to be done 
which is commanded to be done and thus deprive the 
individual of the right which the law gives him. iAnd 
it becomes, moreover, certain that the necessary result 
of this assertion is the following: That although 
Congress may have the power to provide for the dis¬ 
position of the public domain and fix the terms and 
conditions upon which the people may enjoy | the . 
right to purchase, it has not done so, since every 
command which it has expressed on this subject may 
be disregarded and every right which it has con¬ 
ferred on the citizen may be taken away by an un¬ 
limited and undefined discretion which is vested by 

i i . * • /v> • . i m 


law in the ad m inistrative officers appointed for 
purpose of giving effect to the law.” 


the 


The whole question of the jurisdiction of this court to 
control the action of the Secretary of the Interior by injunc¬ 
tion where rights under a selection lawfully made have 
vested and are sought to be avoided by the subsequent action 
of the Secretary of the Interior on account of a condition 
by him created thereafter, is fully reviewed and the juris¬ 
diction of this court upheld in the case of Central Pacific 
Railway Company vs. Lane (46 D. C. Appeals, p. 374). 
It was error, therefore, in the court below in sustaining the 
motion to dismiss and in failing to grant to appellant the 
prayers of its bill filed in this cause. 
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This brings us to a consideration of the particular claims 
in support of appellant’s rights in the premises as set forth 
in the specification of errors. 

(a) In failing to hold that the act of April 28, 
1904 (33 Stats., 556), under which selection in ex¬ 
change WAS made, on which the plaintiff relies, 
should be construed as in pari materia with the 
GRANTING ACT OF JULY 27, 1866 (14 STATS., 292), GRANT¬ 
ING LANDS IN AID OF THE CONSTRUCTION OF THE ATLANTIC 

& Pacific Railroad, of which the plaintiff is the 

- • * ‘ > •» ■ 

LAWFUL SUCCESSOR, AND BY WHICH LATTER ACT IT WAS 

specifically provided: “That the word ‘mineral,’ 

WHEN IT OCCURS IN THIS ACT, SHALL NOT BE HELD TO IN¬ 
CLUDE IRON OR COAL.” 

The lands forming the base for the selection here in ques¬ 
tion are part of an odd-numbered section within the limits 
of the grant made by the act of July 27, 1886 (14 Stat., 
292), in aid of the construction of the Atlantic & Pacific 
Railroad, of which appellant is the lawful successor. This 
grant was in the usual form of specifically named sections 
in place, with indemnity for losses occurring prior to the 
definite location of the road, and in the grant it was spe¬ 
cifically provided “that the word ‘mineral,’ when it occurs 
in this act, shall not be held to include iron or coal.” It is 
apparent, therefore, that had the lands forming the base for 
this selection been excepted from the grant, other lands 
might have been taken in lieu thereof -without regard to 
coal contents. In other words, that coal was not to be con¬ 
sidered as a mineral when adjusting rights under this grant, 
although the grant contained an exception of all mineral 
lands. 

It occurred that within the then Territory of New Mexico 
certain Mexicaps or Indians had settled upon lands after 
rights under the grant of 1866 had attached within the 




limits of that grant. They had continued their settlement 
or occupation for a long period of years, and their equities 
were such that they received consideration at the hands of 
the Congress in the passage of the act of April 28, 1904, 
under which the surrender and the selection of lands in 
exchange here involved is presented. 

The rights under the railroad grant through the territory 
so occupied had attached by definite location as early as 
1872, so that about 32 years had elapsed when the legisla¬ 
tion in question was enacted. 

Without this legislation these settlements must have given 
way to the rights under the grant, and it was therefore the 
desire of the legislators, as shown by the reports made upon 
the bill when pending in Congress, to offer an inducement 
to the railroad company to relinquish in favor of these 
unfortunate claimants. (See Senate Report, 1905, and 
House Report, 1203, 58th Congress, 2d Session.) ' 

Had the claims of these Indians antedated attachment of 
rights under the railroad grant, then, under the provisions 
of the granting act of 1866, the company might have taken 
coal lands as indemnity. Again, the Department has Spe¬ 
cifically ruled that when Congress enacted the act of 1904 
it knew that the company might have taken under its grant 
coal lands, so that relinquishments or surrenders under said 
act of 1904 made it possible to transfer or patent the sur¬ 
rendered lands to the occupant, notwithstanding their coal 
contents. (See 39 L. D., 135.) This, of itself, it seems to- 
us, absolutely commits the Department to the proposition 
that the act of April 28, 1904, must be considered as in pari 
materia with the granting act of 1866, and, when so consid¬ 
ered, coal and iron deposits in the lands taken in exehabge 
are not to be considered as mineral, and, therefore, are not 
to be considered as fixing quality so far as the matted of 
exchange is effected under the act of 1904. 

The whole trend of the legislation in question shows tb fl f 
the legislators had in mind but one thought, namely, secur- 
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ing such release from the company as would protect the 
individual occupant in the land occupied. There was no 
thought of exchanging property with the railroad company 
for the use or benefit of the United States, because, as before 
stated, the lands to be surrendered were solely for the benefit 
of the individual occupant, and did not come to the United 
States except to that end, and therefore any possible ques¬ 
tion of intrinsic value in the deposits which might be found 
in the land was necessarily eliminated. 

The individuals for whose benefit relinquishment of the 
railroad lands was sought were but settlers upon the lands, 
and in all the legislation with respect to settlements on pub¬ 
lic lands there has been a limitation restricting settlements 
to lands non-mineral in character, and in that connection 
coal lands have been uniformly considered as a mineral. 
Where, then, is the basis for reasoning that the settler can 
take the lands relinquished without regard to coal deposits 
because coal lands could be taken under railroad grant, and 
yet the company, entitled to take coal lands, under its grant, 
must prove the respective undisclosed coal values in relin¬ 
quished and selected lands in order to exercise the induce¬ 
ment offered in the act of 1904? 

In this case the lands surrendered are admittedly coal 
lands. The value of the coal deposits is not disclosed. The 
estimates fixed and changed on several examinations arc- 
based upon geological deduction and, as is well known, can 
only be fairly reckoned as a matter of fact by the use of the 
“drill hole.” The construction of the act of 1904 must be 
to the purpose of the legislation as understood by the legis¬ 
lators, and this clearlv shows that what was intended to be 
granted in exchange was such a right as would be an induce¬ 
ment to the company to make the surrender, and not a lim¬ 
itation upon the right ordinarily carried by the granting act. 

Here is a grant for a specific purpose on certain named 
conditions, which is earned, and under which rights have 
vested. It is sought to make exchange with the grantee for 
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some of the lands thus granted, and further legislation is 
had directed to the same grantee, covering the same subject- 
matter, and by every known rule of construction forms a 
part of one scheme of legislation, and should he construed 
as in pari materia to reach the purpose desired by the 
grantor. 

“Statutes in pari materia are those which relate to the same 
person or thing, or to the same class of persons or things. 
In the construction of a particular statute, or in the inter¬ 
pretation of any of its provisions, all acts relating to the 
same subject, or having the same general purpose, should 
be read in connection with it, as together constituting one 
law.” (C. Y. C., Vol. 36, p. 1147.) 

We contend, therefore, that the granting act of 1866 and 
the surrender act of 1904 must be construed as in pari 
materia, and when so construed, the value of the coal de¬ 
posits in the surrendered and selected tracts do not enter 
into the computation when determining their quality, and, 
as shown by the record in this case, the supposed difference 
in the value of the coal contents between the surrendered 
and the selected lands was the sole reason for attempted 
rejection of the selection after the same had once received 
departmental approval. j 

(b) In failing to hold that the word “quality^” 
AS FOUND IN THE ACT OF APRIL 28, 1904, IS NOT THE EQUIV¬ 
ALENT OF “VALUE,” AND THAT AS THE SURRENDERED AND 
SELECTED LANDS EACH CONTAINED COAL DEPOSITS THE 
VALUE OF THE SEVERAL DEPOSITS WAS IMMATERIAL. 

The effect of the departmental ruling .here brought in 
question is to make the word “quality,” as found in the act 
of April 28, 1904, the equivalent to the word “value,” and 
to consider, in determining value, coal deposits on which 
estimates have been placed variant with the different inves¬ 
tigations or examinations. In this connection attention is 
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invited to the fact that in an act passed but seven days be- 
fore, namely, in the act of April 21, 1904 (33 Stat., 211), 
an exchange of private lands, over which an Indian reserva¬ 
tion had been extended by executive order, was provided for, 
but it was specifically required that the selected lands taken 
in lieu were to be of “vacant, non-mineral, non-timbered, 
surveyed public lands of equal area and value.” This act 
of April 21, 1904, was a general act, providing for an ex¬ 
change of any private property over which an Indian res¬ 
ervation had been extended, and in that particular instance 
the Government was under no obligation to extend relief 
other than the fact that private holdings had been brought 
within the limits of an Indian reservation, and it is of 
particular significance that the same committees of Con¬ 
gress had under consideration the legislation incorporated 
in the acts of April 21, 1904, and April 28, 1904, at one and 
the same time, and it must be clear that the limitations of 
the two acts are not, and were not, intended to be the same. 

We have already shown that under the Granting Act of 
1866, although there was an exception of all mineral lands, 
that the word ‘•'mineral,'/ for the purposes of that grant, was 
not to include coal and iron, and that the exchange provided 
for in the act of April 28, 1904, becamcrpart satisfaction of 
the grant of 1866, and therefore coal deposits in the selected 
lands could not for purposes of the exchange affect their 
quality. We have also just shown that by reference to the 
act of April 21, 1904, it was not the intention of Congress to 
limit selections under the act of April 28, 1904, to lands of 
equal value, but assuming that the presence of coal deposits 
in lands presents a feature which should be considered when 
determining their quality, then we say that it is immaterial 
in this case, because admittedly both the surrendered and the 
selected lands contain valuable deposits of coal, and must 
therefore be considered as of the same quality without respect 
to. .the, definite value of these deposits which can only be 





really determined by actual development of the several tracts 
for the purpose of production and disposal of those deposits. 

(c) In FAILING TO HOLD THAT AS THE ONLY CLASSIFICA¬ 
TION PROVIDED FOR COAL LANDS AT THE TIME OF THE PASSAGE 
OF THE ACT OF APRIL 28, 1904, WAS THAT MADE IN- THE 
COAL-LAND LAW, FIXING THE PRICE OF $20.00 PER ACRE IF 
WITHIN FIFTEEN MILES OF A COMPLETED RAILROAD, AND 
$10.00 PER ACRE WHERE BEYOND THAT DISTANCE FROM A 
COMPLETED RAILROAD (SEE SECTION 2347, U. S. R. S.), Ev]eN 
IF THE COAL CONTENTS OF THE LAND WAS MATERIAL THAT 
CLASSIFICATION ALONE CONTROLS IN FIXING THE QUALITY OF 
A SELECTION WHEN COMPARED WITH THE LIEU TRACT AS A 
BASIS FOR THE SELECTION UNDER THE ACT OF 1904. 

To a proper understanding of this proposition, it is neces¬ 
sary to review the legislation bearing upon the disposition of 
the public lands containing, or valuable for, coal deposits. 
The first legislation concerning coal lands is found in the act 
of March 3, 1864 (13 Stats., 343), which provided for the 
sale of coal lands at public auction to the highest bidder “at 
a minimum price of $20.00 per acre,” and for disposal at 
private entry “at said minimum” of coal lands offered and 
unsold. This was followed by the act of March 3, 1865 (13 
Stats., 529), which extended to certain persons engaged in 
mining coal upon the public lands the right to purchase said 
lands “at the minimum price” of $20.00' an acre. This was 
followed by the act of March 3, 1873 (17 Stats., 607) , car¬ 
ried into the Revised Statutes as-section 2347, which grants 
the right to qualified persons to enter, by legal subdivisions, 
not exceeding 160 acres to an individual, or more than 320 
acres to an association of individuals “upon payment to the 
receiver, of not less than $10.00 per acre for such lands, where 
the same shall be situated more than fifteen miles from any 
completed railroad, and not less than $20.00 per acre for 
such lands as shall be within fifteen miles of such road.” 
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The expression “at not less than” is equivalent to the 
phrase “at the minimum price” as used in the prior legisla¬ 
tion, and both terms clearly define the flat fixed price at which 
■the lands are to be sold at private sale. This is clearly indi¬ 
cated by the use of like expressions in the disposition of agri¬ 
cultural lands, and in this connection reference is made to 
the following acts: Act of April 24, 1820 (3 Stats., 56G), 
carried into the Revised Statues as section 2357; the Pre¬ 
emption Act of March 3, 1941 (51 Stats., 453); the act of 
September 20, 1850 (9 Stats., 466), granting lands in aid 
of the construction of a railroad and fixing the price of the 
reserved alternate sections within the limits of the grant at 
“notlessthan double the minimum price of the public lands 
the same form of expression in the various land grants begin¬ 
ning in 1850 and running through the entire legislation re¬ 
specting railroad land grants. See also the Railroad Adjust¬ 
ment Act of March 3, 1887 (24 Stats., 556). 

These expressions have received like consideration by the 
Land Department and the courts. See departmental decision 
in the case of Edwin J. Miller, 35 L. D., 418-420; the opin¬ 
ion of Assistant Attorney General Van Devanter, now an 
Associate Justice of the Supreme Court of the United States, 
29 L. D., 501-503, and the decision of the Supreme Court in 
United States vs. Southern Pacific Railroad Company, 200 
U. S., 353. 

Another evidence of the intention of Congress to sell coal 
lands at the flat rates of $10.00 and $20.00 an acre, depend¬ 
ing only upon their proximity to completed railroads, can be 
readily deduced from the legislation relating to coal lands 
in Alaska. 

The act of June 6, 1900 (31 Stats., 638), simply extended 
to the district of Alaska the provisions of sections 2347 to 
2352 of the Revised Statutes. This act was amended by the 
act of April 28, 1904 (33 Stats., 525), and in this amenda¬ 
tory statute were incorporated certain provisions to meet local 
conditions, and the price of the land is fixed at $10.00 an 






acre, the phrase “not less than,” used in the general coal-land 
law, not being carried into this statute. 

When it is remembered that there were then no railroads 
of any consequence in Alaska, the conclusion is irresistible 
that Congress intended to and did place these Alaska coal 
lands in the same class and category, so far as the price is 
concerned, with other coal lands situated more than fifteen 
miles from a completed railroad. 

From the time of the passage of the coal-land law of 1873 
up to April 12,1907, it was the uniform construction guiding 
the disposition of thousands of acres of the public lands th-.i 
the prices fixed in that law of $10.00 and $20.00 per acre 
were the flat prices fixed and governing the disposal of the 
coal lands which, as before stated, was reckoned by the dis¬ 
tance of the lands entered from the line of a completed rail¬ 
road. However, on April 12,1907, this practice was changed 
upon the theory, that the prices named in the statute were 
but the lowest authorized price and that a higher price migbj 
be by the Executive Branch placed upon coal lands, and fur¬ 
ther, that in fixing this price the measure of coal contents 
within the property based upon investigation and geologic de¬ 
duction should govern, and in this regard began the system 
of what is known as the classifying of the coal lands for the 
purpose of fixing a higher price than that named in the stat¬ 
ute to govern their disposition. 

It should be repeated here that investigation had fixed the 
quality of the selected and base tract here under consideration, 
so far as topography was concerned, by which it is under¬ 
stood the general surface condition of the tracts were the 
same, and it was only because of later and variant investiga¬ 
tions and classifications that a supposed difference in the value 
of the coal contents in the two tracts was sought to be estab¬ 
lished, on which difference rests the adjudication that the 
two tracts are not of the same quality. 

Reckoned by the uniform administration of the ooal-land 
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lawrfrom the date of the passage of the act of 1873, and up 
until April, 1907, the sole basis of fixing the value of coal 
lands for the purpose of disposition under the coal-land laws 
was that fixed by the act of 1873, namely, the distance of the 
land to be entered from a completed railroad, and in this re¬ 
gard the selected and surrendered lands are equal. 

In determining what was meant by the language used in 
any given piece of legislation, it has been uniformly held by 
the courts that the historv of the times and the known lines 
of administration of the public land laws arc available for 
the purpose of fixing the intention of Congress. So that, if 
it be admitted that the provision in the granting act of 1866 
excluding from the term ‘‘mineral,” coal and iron lands, is 
not available in an exchange with the Santa Fe Company un¬ 
der the act of April 28, 1904, and that coal contents are to be 
reckoned with when determining the quality of surrendered 
and selected lands, can it be said that it was in the mind of 
the legislators at the time the Exchange Act of 1904 was 
passed, that in fixing exchanges under said act the actual 
value of the coal deposits were to be taken into consideration? 
Clearly npt, for it was not until three years after the pas¬ 
sage of this act that the supposed power of examining coal 
deposits in public lands for the purpose of fixing their dis¬ 
posable value was, by the Executive Branch of the Govern¬ 
ment, determined upon. 

Again, if this supposed power, asserted for the first time in 
1907, of fixing a different price and upon a different basis 
than that provided for in the coal-land law is beyond the 
power of the Executive to make and exact, clearly then the 
basis for the supposed difference in quality between the sur¬ 
rendered and selected tract here in question has no legal 
foundation. In this regard we invite the attention of the 
court to the legislative history of the act of 1873. The prin¬ 
cipal discussion in Congress upon the proposed law was as to 
the proper price to be fixed for the lands, prices from $2.50 
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per.acre to $10(k00 per acre being-suggested, and.the recom- 
nrendatiomof Ihe interior Department that the prices be fixed 
at $10.00 and $20.00 an acre, based upon proximity to com¬ 
pleted lines of railroad .was finally adopted. (See Congres¬ 
sional Globe, 2d Session, 42d Congress, 187.2, Part 3, pp. 
2013, 2014, 2084, 2430, and 3345.) 

Neither the debates in Congress nor the reports of the In¬ 
terior Department upon this legislation contain the slightest 
intimation of a conferred power on the Executive Branch 
to fix a price in excess of the $10.00 and $20.00 as named in 
the statute. No intention on the part of Congress to delegate 
to the Interior Department the power to control in any man¬ 
ner the price of the lands can be possibly gathered from the 
debates, nor, as before stated, do the reports of the Interior 
Department on the proposed legislation disclose any desire on 
its part that it should be vested with such power. In his 
report on the pending bill, the then Secretary states that it 
“will enable the Government to realize a fair price for the 
tracts so disposed of” and that “proximity to completed fines 
of railroad forms the basis of acreage valuation” (Congres¬ 
sional Globe, 2d Session, 42d Congress, 1872, part 3. p. 2084 ). 

We .are not without an interpretation of the coal-land law 
of 1873 by the highest court, for in the case of United States 
vs. Trinidad Coal Company (137 U. S., 170) the Supreme 
Court of the United States declared in no uncertain language 
its understanding of the phrase “at not less than,” as used 
in-the coal-land law. In that case the court said: 

“In the matter of disposing of the vacant coal lands 
of the United States, the Government should not be 
regarded as occupying the attitude of a mere seller of 
real estate for its market value. It is not to be pre¬ 
sumed that the small price per acre required from 
those desiring to obtain a title to such lands has any 
influence in determining the policy to be adopted in 
opening them to entry. They were held in trust for 
the whole people; and in making regulation for dis¬ 
posing of them, Congress took no thought of their 
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pecuniary value, but, in the discharge of a high public 
duty and in the interest of the whole country, sought 
to develop the material resources of the United States 
by opening its vacant coal lands to entry bv individ¬ 
uals and by associations of persons at prices below 
their actual value.” 

In the same case in the court below Mr. Justice Brewer, 
then Circuit Judge, well versed in the public land laws, in 
the course of his opinion, referred to the price of coal lands 
in the following language: 

“And the act of Congress gives a right to purchase 
to persons possessing certain qualifications, upon the 
payment of a certain amount of money, the maxi¬ 
mum being $20.00 per acre, which was paid in this 
case. So that the parties who entered (the patentees) % 
had the right to purchase, and the Government has 
received full pay—the highest fixetl price for the lands 
it has conveyed.” 


In the light of the legislative history of the coal-land law 
and of its pronouncement by the highest court in the land, 
as well as the uniform administration from 1875 to 1907, is 
there room for the supposed power asserted by the Executive 
in changing not only the fixed prices established by the 
Congress (alone vested with power under the Constitution 
for disposal of the public lands), but also the basis for the 
ascertainment of the price. We say not, and that the exer¬ 
cise of the attempted power is ultra vires, and the plan for 
fixing the price as established by the coal land law is the 
only one lawfully available for fixing the value of public 
lands for disposing purposes under the land laws, even if the 
word “quality” as used in the act of April 28, 1904, be 
considered as the equivalent of “value,” surely for purposes 
of exchange, as provided for in said act passed three years 
before a change was even contemplated. 


I 


21 

(d) In failing to find that as the classification 

EXISTING AT THE TIME THE SELECTION HERE INVOLVED WAS 
FILED PLACED AN EQUAL VALUE ON THE SELECTED AND SUR¬ 
RENDERED LANDS, IT NECESSARILY MADE THE SAME OF EQUAL 
QUALITY FOR THE PURPOSE OF SELECTION EVEN SHOULD THE 

i 

WORD “QUALITY” BE CONSTRUED AS THE EQUIVALENT OF 
“VALUE” IN CONSIDERING COAL CONTENTS. 

| 

In our previous argument we have demonstrated that jthe 
coal contents of the surrendered and base lands are not to be 
reckoned with when determining their quality under the 
act of April 28, 1904, and that even if reckoned, that as 
both the surrendered and selected lands are valuable for jhe 
coal deposits, they are of the same “quality” without respect 
to the actual value of the coal deposits, which can be demon¬ 
strated only by actual development of the properties, and 
that they met the standard as established by the coal land 
law even if the word “quality” is to .be construed as the 
equivalent of “value;” that the attempted appraisal or 
classification of the lands by the Land Department at values 
in excess of the price fixed in the coal-land law is beyond 
the powers of that Department, and that therefore, without 
legal effect, and as it was only because of such classification 
and repeated classification that the selection in question Was 
denied approval by the Land Department that the action 
taken was without the law, and therefore arbitrary and 
within the power of this court to afford relief as against such 
unwarranted and arbitrary action. 

Conceding, however, that the presence of coal is an ele¬ 
ment in figuring the “quality” of the land under this act 
of 1904, and that there was power in the Land Department 
to classify the land according to coal contents, the conceded 
facts of this case are, that in the exercise of this claimed 
right the Land Department had, prior to the filing of the 
selection here in question, classified both the surrendered and 
the selected land, fixing their value at $20.00 an acre, and 




that not only was this a classification of the two-tracts* the 
surrendered and selected tract here in question, but at that 
time there were no classifications within this land district in 
excess of the price of $20.00 an acre, so that even if coal 
contents are to be figured and reckoned with in the calcula¬ 
tion in determining the qualities of the surrendered and 
selected lands, we have here a case made by the record where 
relinquishment of the lands in favor of the small holding 
claimant under the act of April 28, 1904, had been requested 
by the Secretary of the Interior; the company had accepted 
and made due relinquishment or reconveyance as requested 
and the lands so reconveyed have been patented to others, 
and. the company, following such reconveyance, made selec¬ 
tion of lands in lieu thereof of lands in every way subject 
to selection under the law under the classification duly made, 
if authorized, reckoning the coal contents of the surrendered 
and base land as of equal value. 

Can it be doubted then, that this exchange was complete 
with the selection of the lieu lands as long ago as May 1, 
1911, when the selection was filed. There is no suggestion 
of fraud, surely not on behalf of the selector, and! from any 
view of the case the selection, when filed, in every respect 
met the full terms of the law and the regulations-of the Land. 
Department. Not only that, but on the protest of individuals 
themselves desiring the selected lands, in which it was urged 
that the coal contents was of greater value in the selected 
lands than in the surrendered lands, the case was carried, by 
successive appeals to the Secretary of the Interior, and by. his 
decision of April 30,1914, just three years after the selection 
was filed, it was held: 

“That both the base and the selected tracts have 
been classified as coal lands at the minimum price, 
which is equivalent to a finding that they are coal 
lands of equal quality. This classification by the 
Government should be considered as determinant. in 
the absence of a pertinent and competent showing to 





the contrary. The conditions mentioned in the 
special agent’s report, it must be assumed, were I all 
considered and passed upon by the Geological Sur¬ 
vey in making the classification of these lands, and 
the facts therein set forth do not constitute such a 
showing as would warrant the Department in reject¬ 
ing this selection. As the records of the Department 
show that the lands selected and the base lands are of 
equal quality, no good reason appears for rejecting 
the railroad selection. The decision appealed from 
is accordingly reversed and the case remanded with 
directions to allow the selection to go of record.” 


(Record, pp. 5 and 6.) 

Surely, then, with this determination, the rights of the 
claimant company under the selection must be considered as 
complete. Thereafter, and without notice to the company 
and its assigns, a further investigation was made, through 
the agencies of the Land Department, with the result that an 
entirely different classification of the base and surrendered 
lands was made in the year 1916, or more than five yeaSrs 
after the selection had been filed, and it was upon the result 
of this investigation that the previous favorable decision of 
the Department was recalled and the selection rejected, 
solely upon the ground that by this later investigation a 
higher value was placed upon the coal contents of the 
selected land than that fixed by such investigation as the 
value of the coal contents in the surrendered. land. Con¬ 
ceding, therefore, all the powers as claimed by the Land De¬ 
partment with regard to its right to reckon the coal con¬ 
tents in determining the quality of the land, and its right tb 
classify such coal contents at a price higher than that fixed 
in the coal-land law, it must be apparent that there must be 
a limitation to this claimed right, or else the matter might 
continue ad infinitem, one investigation made after another, 
favorable or unfavorable to interested parties, and all without 
regard to rights which may have grown up under prior inf 
vestigations and determinations. 
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In the case of Lane, Secretary, vs. State of New Mexico 
decided by this court May 6, 1919 (258 Fed., p. 980), a 
surrender was made of a school section at the time included 
within the limits of a National Forest, the surrender being 
made under the provisions of Sections 2275 and 2276 of 
the Revised Statutes as amended by the act of February 
28, 1891 (26 Stats., 796), and a selection was made while 
this condition existed of lands in lieu of those surrendered, 
but thereafter the surrendered lands were, by reason of a 
change in the limits of the boundaries of the forest, elimi¬ 
nated, and for that reason alone the selection, in all respects 
valid when made, was thereafter cancelled, and in disposing 
of that case this court said: 

“We regard the case as ruled by our decision in 
Central P. R. Co. vs. Lane, 46 App., D. C., 374; Ann. 
Cas., 1918C, 1002, where it was held that the Interior 
Department was without authority to reject an in¬ 
demnity selection filed by the railroad company be¬ 
cause the land, subsequent to the filing of such selec¬ 
tion, had been included in a water power reserve site. 
In the present case, New Mexico having waived its 
right to the base land and filed on other land open 
to selection, the rights of the parties became fixed 
and the Interior Department was clothed with no 
authority to withhold its approval because of condi¬ 
tions which one of the parties to the contract sub¬ 
sequently created. It is unnecessary to repeat what 
was said in the Central P. R. Co. Case.” 

It is our contention that assuming the right to classify 
according to coal contents, rights acquired under a selection 
made in accordance with an existing classification cannol, in 
the absence of fraud, be affected by a later classification or 
reclassification, of the lands. In other words, it is the known 
and accepted condition at the time the selection is filed in 
completion of the exchange following the surrender of lands 
that must determine the validity and legality of such selec- 


lion, and that no change of condition occurring thereafter 
can be held to affect rights previously acquired. 

i 

(e) lx failing to find that the status of the selec¬ 
tion COULD NOT BE AFFECTED BY AN ATTEMPTED CHANGE IN 
THE CLASSIFICATION OF THE LANDS OCCURRING AFTER THE 
SELECTION. | 

It should first be remembered that the selection in ques¬ 
tion is not a lieu or indemnity selection growing out of a 
right granted under what is commonly known as a railroad 
or other grant to satisfy a loss or deficiency in the primary 
grant, and with respect to which the courts have, under cer¬ 
tain conditions, held that there was in fact no selection until 
it received the formal approval of the head of the Land de¬ 
partment, but this selection is one made in exchange for 
property, the title to which had fully vested in the Santa Fe 
Pacific Railroad Company, and which the Government was 
desirous of obtaining a return of the title in order that cer¬ 
tain poor unfortunates who had settled thereon after the 
rights under the grant had attached and thereby initiated 
no valid claim, but one subject to the superior right under 
the grant, might be protected. 

Again, the title to the granted or base tract desired was 
relinquished or reconveyed upon the request of the head of 
the Land Department, and acting upon the return of the 
title to the United States the surrendered land has in turn 
been passed on by patent to the small holding claimant, so 
that should this exchange fail the Government is not in a 
position to return the surrendered tract to the grantee claim¬ 
ant. Further, following the relinquishment of the desired 
lands selection was made of lands which, on the face of the 
record, had been fully examined, classified and returned, 
and was subject to the selection. Ffo question is raised as 
to the sufficiency or the due regularity of the selection which 
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admittedly met every requirement both of the law and the 
lawful regulation of the Land Department at the time it was 
filed, nor is there, as before stated, any question as to the 
good faith of the company in filing the selection in 1911. 
Rights under the selection therefore vested as of, and by 
reason of, the acts performed and the condition existing at 
the time of the selection, or not at all. True, it was necessary 
for the Department thereafter to inquire under the law as to 
the quality of the selected and surrendered land and as to 
the regularity of the selection and other matters relating to 
the right both of selection and of the right to take the par- 
hcular land sought, but all with respect to the condition as 
it existed at the time the selection was filed. 

As shown by this record when the matter of the regularity 
and legality of the selection came before the head of the Land 
Department for determination three years after the se¬ 
lection had been filed, it was the judgment of that 
officer that the selection was a proper one and should 
be allowed, and the later action in attempted rejection of the 
selection was, as before stated, based alone upon a condition 
created five years after the selection had been filed, when, due 
to a further investigation of the surrendered and selected 
lands different values were placed upon the coal contents in 
the selected and surrendered tracts. 

In a somewhat similar case involving a surrender and selec¬ 
tion under what is commonlv known as the Forest Reserve 

V 

Act of June 4, 1897 (30 Stats., 36), considered by the Su¬ 
preme Court of the United States in Daniels vs. Wagner, 
supra, that court held: 

“One who has done everything essential, exacted 
either by law or the lawful regulations of the Land 
Department, to obtain a right from the Land Office 
conferred upon him by Congress, cannot be deprived 
of that right either by the exercise of discretion or by 
a wrong committed bv the land officers.” Syllabus. 






To deny at this late day a selection admittedly valid ivhen 
made, because of subsequent investigation of some undis¬ 
closed condition as a result of which a higher supposed value 
is placed upon the selected tract by reason of which the jselec- 
tion is to be avoided, amounts to a practical confiscation, as 
many tracts that were available to the company in selection 
in 1911, have long .si nee been disposed of, so that the oppor^ 
tunity of selection on which the surrender of the desired 
lands was made is gone. 

As before stated, at the time of this selection none of the 
lands in the land district supposed to contain valuable coal 
deposits had been appraised at a higher price than was placed 
upon the tract here selected. These lands have since been 
disposed of, so that the surrendered lands cannot be returned, 
and tbe opportunity of a lieu selection is practically denied. 
We say, then, that conceding the right in the Secretary of the 
Interior not only to classify lands with regard to their coal 
contents, but also the right to thereafter reclassify again and 
again the same land with regard to such contents, that such 
reclassification, even if it affects or controls rights initiated 
thereafter, must be made with due regard to rights thereto¬ 
fore acquired, and that such prior acquired rights cannot 
be affected by such reclassification, so that therefore the later 
action of the Land Department in setting aside the previous 
approval of this selection because of a later classificati >n, was 
beyond the power of the executive, therefore arbitral v, and 
should by this court be held for naught. j 

I 

(/) IN FAILING TO FIND THAT THE DISCRETION OF THB 
DEFENDANT WITH REGARD TO ACTION UPON THE PLAINTIFF’S 
SELECTION WAS NOT ARBITRARY AND COULD NOT BE EXER- 
CISED TO DEPRIVE THE PLAINTIFF OF A RIGHT GRANTED UNDER 
A LAWFUL SELECTION BECAUSE OF A CONDITION OF HIS OWN 
CREATION OCCURRING SUBSEQUENTLY TO SELECTION. 

■ I 

We readily concede in the defendant as the head of the 
Land Department the power of approval of all selections, 
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whether as indemnity under a railroad grant or in exchange 
as provided for in the Act of April 28,1904, and particularly 
so with regard to this later act, under which the selection is 
limited to lands of like quality with those surrendered, but it 
is our contention that the determination must be with regard 
to the condition known to exist, and as evidenced by the rec¬ 
ords at the time the selection in exchange is filed. In this 
case, as heretofore stated, in 1914, three years after the selec¬ 
tion had been filed, it was reviewed after classification report, 
and on adverse proceedings, and was found to be of equal 
quality with the surrendered lands, and that it otherwise met 
the lawful regulations of the Department and should be ap¬ 
proved. The subsequent attempted avoidance of this action 
was not based upon a review of the selection in the light ol 
the condition existing at the date it was filed, but solely be¬ 
cause of a subsequent investigation and attempted reclassifi¬ 
cation whereby a higher value was given to the coal deposits, 
and on that account the lands were held not to be of the same 
quality with the surrendered lands, and for that reason the 
selection ordered rejected. 

As thus presented, the case is controlled by the decision of 
this court in the Central Pacific case, supra, wherein it was 
said in reviewing the discretionary power of the head of the 
Land Department: 

“The contention that we arc without jurisdiction 
in this case to control the action of the Secretary by 
injunction is without merit. The discretionary power 
of the Secretary is not involved. The indemnity 
list is conceded to be in regular form and to contain 
land lawfully subject to selection by the railroad com¬ 
pany on the date the list was filed in the land office. 
Rejection and cancellation of the selection list have 
been ordered because subsequent to selection the land 
was attempted to be withdrawn by executive order for 
a waterpower site. This selection being in every re¬ 
spect lawful, the act of Congress conferred upon the 
railway company the right to make it, and upon the 
Secretary the duty of approving it, and accordingly 
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issuing a patent therefor. His discretion ceased ivith 
the finding that the selection had been lawfully 
made. All further duties were merely ministerial, 
and the situation could not be changed, by invoking 
the aid of the intervening Power-Site Act and execu¬ 
tive order. The rights of the railroad company had 
become vested by operation of law, and could not be 
devested without due compensation either by an act 
of Congress or by an executive order. 

“To hold that discretionary power exists in the 
Secretary to reject or cancel a selection list of indem¬ 
nity lands conceded by him to have been valid at the 
date of filing the list in the land office would be equiv¬ 
alent to vesting him with power to disregard an ex¬ 
press mandate of Congress. Congress has provided 
in different ways for the disposition of the public 
lands, and to hold that when strict compliance has 
been made with the requirements of the law, the Sec¬ 
retary still has discretion to deny rights acquired 
thereunder, would be equivalent to endowing him 
with the power to disregard the law and devest the 

citizen of rights expressly conferred by law. 

* * * * * 

“It is vigorously urged by counsel for the Govern¬ 
ment that since patent had not passed from the 
United States to plaintiff railroad company for the 
land in question, title still remained in the govern¬ 
ment, and it was within the power of Congress to 
withdraw the land, and thus destroy plaintiff’s claim. 
It is undoubtedly true that Congress may do with the 
public lands as it deems proper. It may withdraw 
from settlement, grant, or purchase any portion of it, 
so long as it remains public domain, and adverse 
rights have not vested. But it by no means follows 
that this right of withdrawal continues until title 
passes by issue of a patent. It continues until the 
purchaser or grantee, as in this instance, complies 
with all the required prerequisites which would entitle 
him to a patent. When that is done, a property right 
is vested which the government itself cannot take 
away without making due compensation.” 

We earnestly contend that the case at bar is even stronger 
in our favor than was that presented in the Central Pacific 
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case. In that case a right of indemnity was granted where 
for any reason the grant in place failed, and the case was one 
between the United States and its grantee, who was merely 
seeking to fill the grant made, while here the company’s 
right to base lands had been fully earned and vested and it 
was sought by the Government to make exchange with the 
company for the lands, and under the invitation of exchange 
the base land has been surrendered and disposed of to others 
and selection made which met departmental approval, and 
the rights of others have intervened who have, in the explora¬ 
tion and development of the land, expended large sums of 
money, all of which must be lost if the action of the defend¬ 
ant in attempted rejection of the selection is not stayed by 
this court. (Record, p. 23). Surely the case as made by the 
record is one that must appeal to the equitable consideration 
of this court. 

It is therefore respectfully submitted that the decision of 
the court below should be reversed and the prayers of the 
appellant granted. 

BRITTON a.xd GRAY, 
Attorneys for Santa Fe Pacific R. R. Co. 
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with the privilege of selecting and having patented 
to it “ other sections of vacant public land of equal , 
quality in said Territory, as may be agreed upon 
with the Secretary of the Interior.’’ The Secretary 
could not agree with the railroad that the sur¬ 
rendered tracts and. the selected tracts were of 
equal quality, and hence refused to pass title to 
the appellant. The appellant then attempted to- 
transfer the matter to the courts, asking an injunc¬ 
tion to prevent cancellation of the selections and, 
by way of mandatory relief, a decree requiring 
the Secretary to vacate his order directing such 
cancellation and ultimately to issue patent. 

THE QUESTION. 

The real question is this: In determining the fact as 

to whether base and selected lands are “'of equal qual¬ 
ity,” can the Secretary take into consideration the- 
element of value? Can two tracts of land of the 
same general class or kind be said to be “of equal 
quality” within the meaning of the law if one tract 
be of greater value, either by reason of the superior 
quality or quantity of the deposit that characterizes- 
and gives value to the land or by reason of some 
other element? 

Phases of the main question are presented in the 
assignment of errors, but fundamentally the question 
is as stated above. Ultimately the court must get 
badk to that propositioe-and determine it, if, indeed, 
it goes into the merits at all. 






Of course, our position is that the court will not 
go into the merits beyond a point which will enable 
it to say whether the Secretary’s construction of the 
law be right or wrong, his action is at least not 
arbitrary. The Secretary was called upon to agree to a 
transfer of title to certain public land, which he 
was authorized to make, provided the land relin- 
quished as a consideration was of quality equal to 
that of the land selected. The element of judgment 
and discretion obviously is present. Consideration 
and the use of discretion must precede agreement. 
He was necessarily obliged to determine what the 
statute required of him in making up his mind. If 
his conclusion be not an arbitrary one, the courts 
will not presume to interfere. >[ 

Indeed) it seems to us at the outset that the court 
will say; “ Why, how can we interfere in this matter? 
The statute makes only such vacant public land 
available to selection by the railroad as may be agreed 
upon with the Secretary of the Interior. It does not 
enable the railroad and a court or some other officer 
to get together and agree upon what land the railroad 
may have or to agree that base and selected lands are 
* of equal quality.’ The only person to do the agree¬ 
ing for the party of the other part is the Secretary. 
We can not usurp his place.” 

But we need spend no time upon the jurisdictional 
question. The law has been again and again laid 
down by'the court and requires no further argument. 
The only subject on which the court will desire to 
hear us, we opine, is what we call the “merits.” 
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At the outset it may be noted that the court will 
search the bills of complaint from begi nnin g to end 
for some averment that the lands surrendered and 
the land selected are, in fact, of equal quality—and. 
will not find it. 

In short, the bills make out no case for relief. 

If the selected land, as matter of fact, be of superior 
quality, the appellant has no moral or legal right 
to it. 

If the selected land, as matter of fact, be of superior 
quality, the appellee has no right, legal or moral, to 
patent it to the appellant. 

The Secretary may agree to the selection only in 
the event that base and selected lands are “of equal 
quality” as a matter of fact. 

The appellant does not allege that the base and 
selected lands are “of equal quality.” No attempt 
is made to show that in fact the railroad has been 
deprived of anything to which it is entitled. Fault- 
is found with the manner in which the Secretary 
reached his conclusion that the'lands were not of 
equal quality, but the conclusion itself, as an ulti- 
mate fact, is not challenged. 

Let us analvze the bills. 

In No. 3341, paragraphs 1-5 of the bill (Record, 
p. 2) show that a grant was made to the A. & P. R. R., 
to whose rights the appellant succeeded; that the base 
land passed to the railroad and upon request of the 
Secretary was relinquished under the act of April 28, 
1904, although it is not stated when the relinquish- 




















and if that be a proper element to consider in deter¬ 
mining the comparative quality of the tracts: Wherein 
has appellant been wronged? And does the bill 
invoke any relief in equity when it does not even 
aver that we are withholding arbitrarily land of no 
superior quality to the land relinquished ? / 

Take the bill in No. 3340. 

In the main, it follows the bill above analyzed 
with this difference only: Paragraph 7 shows that 
the application was rejected by the Commissioner on 
May 12, 1913, and that on April 30, 1914, the Secre¬ 
tary reversed on the record then before him. The 
decision is attached as Exhibit A (Record, p. 5) and 
shows that the matter w r as not before the Depart¬ 
ment ex parte, but as between one Leaden, protestant, 
and the railroad. The Department reversed for 
error—error in not following the classification at 
minimum price and regarding that “as determinant 
in the absence of a pertinent and competent showing 
to the contrary.” In paragraph 8 appellant avers 

that thereafter, “ and without notice to the company,” 

* 

this decision was recalled, and that a second decision 
was rendered October 26, 1916 (Exhibit B, Record, 
p.. 7). A decision on appeal does not become final 
until the lapse of thirty days under the Rules of 
Practice in the Land Department, just as in this 
court mandate does not go down until fifteen days 
have elapsed without motion for rehearing or appeal 
and stay. Within that thirty days the decision was 
recalled and suspended for further consideration, 
viz, on May 28, 1914 (Record, p. 8). The appellant 




may not have had notice within that period; motions 
for rehearing in this court are entertained without 
notice. The notice comes if the motion be allowed. 
The Land Office records—and they may be judicially 
noticed {Leonard v. Lennox, 181 Fed. 760, 764, and 
cases cited)—show that the notice was served on 
the appellant June 5, 1914 (Record, p. 22). Exhibit 
B shows that on the new information the base lands 
were classified at $20 and the selected lands at from 
$62 to $83 an acre. Thereafter, on February 13, 
1917, paragraph 9 of the bill alleges, the company 
in turn moved for a rehearing, and filed its Exhibit 
C (Record, p. 8 et seq.). This exhibit shows that a 
number of selections were involved and that the 
contention of-^appellant, there as here, related to 
certain propositions of law. A small portion of the 
argument, near its conclusion (Record, p. 18), raised 
the point that a rehearing should be had “where the 
question of the equality of the base and surrendered 
lands might be inquired into/’ etc. “But,” as the 
Department said in the opinion denying the motion 
(Exhibit D, Record, p. 19)—and as we say here— 
“it is not even alleged that the selected tracts are 
not superior to the base lands because of the coal 
deposits therein.” In other words, why have another 
hearing when the moving party does not even allege 
equality in quality? >j. 

The amendment to this bill (Record, p. £2-23) 
shows that the company had obligated itself in re¬ 
spect to the land and that the contracting party has 
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entered into possession and has spent large sums in 
exploration and development, etc. _ 

In this respect, _and in respect to the details of 
the progress of the case in the Department, No. 
3340 differs from No. 3341. But both have in com¬ 
mon the point we have made: Neither aver that 
the selected land is only equal, and not superior, to 
the base land within the meaning of the statute. 

And in passing the point, and again with reference 
to appellant’s opportunity to be heard in the De¬ 
partment, we feel that the court should be informed 
that after these suits had been filed, the appellant 
came before the Department, made a showing, and 
procured further consideration of the case on the 
question of fact—comparative actual values of the 
base and selected tracts. The decision (A) is printed 
as an appendix hereto. It may be judicially noticed 
by the court. (Knight v. Land Asso., 142 U. S. 
161; U. S. v. Brewer-EUiott Oil & Gas Co., 249 Fed. 
607, 619.) 

So we say that as matter of fact the base and se¬ 
lected lands are not of equal quality, and that the 
appellant actually, in pleading, makes no claim that 
they are. The case should end at this point. 

But allowing the bills to operate as appeals, let 
us examine the errors assigned, following appellant’s 
arrangement in the brief—A, B, C, etc. 

A. 

We do not see the pertinency of appellant’s argu¬ 
ment that the act of April 28, 1904, should be con¬ 
strued as in pari materia ..with the granting act of 




1866. We are not denying it the selected land be¬ 
cause the land is coal in character. The company 
may have the land provided it will surrender land of 
equal quality; that is all that we ask, all that the act 
of 1904 requires. Mineral character does not entjer into 
the matter at all. It is simply a question of equality. 
The words employed in the act of 1904 are plain and 
simple; easily understood. There is no ambiguity re¬ 
quiring resort to the rule of pari materia. (District of 
Columbia v. Gladding et al., decided by this court 
February 2, 1920.) In any event, the act of 1866 
sheds no light on the question of “ equal quality.” 


Appellant says that the word “quality” is not th 
equivalent of “value,” and that where surrendered 
and selected land each contain coal deposits, the 

• ' i 

value of the deposits is immaterial. Such, it is con¬ 
tended, was the error into which the appellee fell; and 
the lower court erred in failing to rule that “quality” 
does not mean “value.” 

This, we have already said, is the real question in 
the case. And, paradoxically, it is not a questipn at 


Here are two articles, each of the same kind— 
coffee, let us say. One is common Brazilian. The 
other is a genuine Mocha. There are ten pounds of 
each. Are they “of equal quality?” Obviously 
they differ in price. One costs and sells for twice 
the price demanded for the other.' Certainly they 
are not of equal value. Why? Because they are 
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not of equal quality. They are not of unequal 
quality because they are of unequal value; but they 
are unequal in value because they are not of equal 
quality. In other words, “value” is merely a term 
of measurement. No person would exchange ten 
pounds of Mocha for ten pounds of common coffee if 
he expected to get quality for quality. And so here: 
Appellant offers coal land for coal land, acre for acre. 
Can the lands be said to be equal in quality if one 
tract contains twice the quantity of the same class 
of coal? Can they be said to be of equal quality if 
both contain the same quantity of coal but the mer¬ 
chantable grade of one is vastly superior to that of 
the other? Can they be said to be of equal quality 
when the content of one is difficult to extract and the 
content of the other is easily worked? There are 
many elements that need not be enumerated. It 
comes to this: As a short means of differentiating 
we speak in terms of value. One man has land 
worth $200 an acre; another, $400 an acre. The 
difference in value is based on the difference in 
quality—differences in this or that aspect. No man 
would “swap” even. No man would interpret the 
words “of equal quality” as applicable. Yet appel¬ 
lant insists upon an unnatural, rough-and-ready, 
“Pigs-is-pigs” sort of a classification: Coal land is 
coal land, agricultural land is agricultural land, grazing 
land is grazing land, etc. The Secretary thinks 
“equal quality” means equal in quality, not merely 
“similar in kind,” which, in effect, is the meaning 
appellant imports into the act in substitution for the 




words actually employed. Counsel for appellant 
in asking for more valuable land, unlike fairer 
counsel in a celebrated Venetian cause, forgets that\ 
this “quality,” like that of mercy, should hot be 
“strained,” but “twice blest” 7 -tfesfcifc should bless 
him that “gives as well as him that takes.” 


Under “C” appellant presents quite a curious 

\ 

argument. In “B” counsel say that we did wrong 
in treating “quality” as equivalent to “value.” 
In “C” it is contended that the court below (and 

V - , # * -• ‘ / v* 

the appellee) did wrong in not measuring the 
respective qualities of surrendered and selected 
lands by the values attached under the classi¬ 
fication fixed by the coal-land laws. 

The argument is that at the time of selection, 
as well as at the time of the passage of the act of 
1904, the surrendered land was appraised at $20; 
and so was the selected land. Therefore, the 
“values” being equal, the quality of both was 
equal in contemplation of the law. 

Furthermore, it is urged that classification, or, 
more properly, appraisal, is immutable. It is 
argued that the coal-land laws fixed the price and 

that the Secretary has no power to fix any other 

I 

price. 

This is the same contention that was made in 
Handel v. Lane (45 App. D. C. 389), and was there 
disposed of by this court. The court refused to 
interfere witn the Secretary’s construction of the 






law, holding that his decision was not re viewable in- 
mandamus. No more may it be reviewed in injunc¬ 
tion proceedings. We do not feel called upon to 
repeat our argument in the Handel case. It is enough 
to say that we there showed the court that the ap¬ 
praisal at $10 or $20 was not fixed by the statute; 
that the statute merely authorized a sale at “not 
less than” those amounts; and that as matter of fact 
under that statute the Commissioner, with the ap¬ 
proval of the Secretary, on April 15, 1873, issued a 
circular in which he fixed the 'price. True, he adopted 
these minimum figures because he had no means then 
of relative appraisals. But the point is that it was 
his circular, not the law itself, that fixed the prices- 
The argument on page 17 of the brief that from 1873 
to April 12, 1907, it had been the uniform construc¬ 
tion of the law that the prices fixed by the law were 
the flat prices of $10 and $20 an acre simply confuses 
contemporaneous construction of the law with admin¬ 
istration of the law. We had a right in the adminis¬ 
tration of the law to sell at prices fixed by us at not 
less than the amounts-named in the law. Likewise 
we have, and have had, the right in the administra- 
tion of the law to fix other prices, provided they are 
not below the minimum. And that is exactly what 
has been done. The lands have been, or are in the 
course of being, examined as to their quality, and 
prices are being fixed, and have been fixed, in relation 
to the disclosed quality. The prices have been 
changed from time to time, raised or lowered, as new 

information has developed a better knowledge of 

- & 





their quality. The extent of the deposits, the thick¬ 
ness and depth of the beds, the situation of the coal, 
the quality of the coal, and any special condition 
affecting coal-mining purposes—all these things enter 
into the matter of determining the price. If the 
quality of one tract, classified as coal, is superior as 
a coal-mining proposition to another, the appraisal is 
naturally higher. 

There is a distinction between classification and 
appraisal. Classification goes to the character of 
land; appraisal estimates the quality in term? of 
value. When appellant filed these selections, the 
lands had been classified as coal land situate within 
the fifteen-mile limit. Automatically under the cir¬ 
cular of 1873 the lands were vendible at $20 per 
acre, regardless of quality, distance from a railroad 
being the only element determinative of the price. 
The equality of the tracts, if the price so indicated 
(and it may be assumed that prima fade so it did), 
was challenged by a protestant. The Secretary 
who, under the statute, was called upon to agree 
upon the exchange—and he was authorized to agree 
only in the event that the selected land was of 
equal quality with the surrendered tract—had a 
perfect right, it was his duty, to examine into the 
facts and to ascertain if indeed the tracts were of 
equal quality. 

D and E. 

Again, under “D” we find appellant urging in 
effect that equal value means equal quality. That 
is, “quality” is not equivalent to “value” when it 
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tells against the railroad; but when lands are held 
for sale at equal figures, their equal values do denote 
equal quality. The argument under “ D” and con¬ 
tinued under “E” is that the classification at the 
time of selection, with the price then fixed, abso¬ 
lutely settles the matter and forecloses any further 
enquiry into the question of actual quality. 

In the first place, appellant assumes that the 
Secretary held that the lands were of equal quality 
in his decision of April 30, 1914 (Brief, pp. 22-23). 
But that decision, which after all merely directed 
that the selection might go of record, never became 
final. Within the thirty days, under the rule, it was 
suspended. Later it was absolutely vacated. It 
was no more final, binding the Secretary, than is a 
decision by this court, recalled within the fifteen 
days allowed by your rules, binding upon the court. 
The Secretary, before a matter is finally closed out, 
has a right to recall, and after reconsideration, to 
vacate his decision. ( U . S. ex rel. Knight v. Lane , 
228 U. S., 6, affirming the decision of this court in 
35 App. D. C., 429.) 

In the second place, the appellant states the 
correct rule at the top of page 17 of the Record: 

It is admitted that the right of selection 
conferred by the act of April 28, 1904, in 
lieu of lands surrendered upon invitation of 
the Secretary of the Interior, is not absolutely 
in the grantee, but, on the contrary, is subject 
to the judicial scrutiny of the Secretary of the 
Interior before giving approval to the same as 



the basis for patent, and that by his approval 
he determines that the surrendered and the 
selected lands are of equal quality. !,%: 

When and where did the Secretary “approve” 
those selections ? Nowherein the bills is it so alleged. 
In 3041 it would appear that the decisions were luni- 
formly against the appellant. In 3040, it is shown 
that the most that appellant obtained was a tentative 
decision, never becoming final under the rules, and 
ultimately vacated in a decision, reconsideration of 
which was invoked by the appellant under the same 
rule that prevented the first decision from being final; 
only with this difference, that the Department decided 
its motion adversely. 

The decisions in Lane v. New Mexico (258 Fed. 980) 
and Central Pac. R. R. Co. v. Lane (46 App. D. C., 
374) do not rule this case. No conditions to defeat 
the selection have been created since the selection 
was tendered. This case is more closely assimilated 
in principle to Washburn v. Lane (258 Fed. 524). 

In that case you said: j 

. r -' 

If the land was mineral land when the De¬ 
partment was asked to approve the selection, 
it was of the same character when the applica¬ 
tion was filed originally, and appellant could 
acquire no vested rights in violation of the 
statute. 

So here, if the selected land be not “ of equal qual¬ 
ity” but of superior quality to the surrendered land— 
and as we have shown appellant does not challenge 
that as a fact—it was not “of equal quality” as the 





time of filing application or of asking approval of the 
selection. These coal deposits were laid down quite 
a number of years before even the records of the 
Association of Oldest Inhabitants commence. 

And on. this subject generally we quote from the 
opinion of the Circuit Court of Appeals for the 
Eighth Circuit, handed down January 6, 1920, in the 
case of U. S. v. Ridgely et al. (The Central Pacific 
and New Mexico cases are now in the Supreme Court 
and the Ridgely case, we are advised, is on its way to 
that court.) 

We think that it has been clearly deter¬ 
mined by the Supreme Court that the state, 
down to the time of the approval of the appli¬ 
cation by the Commissioner of the General 
Land Office, acquires no estate, legal or equit¬ 
able, in the lands applied for as against the 
Government. The only right which it acquires 
by its application and the proceedings in the 
local land office is to be protected against any 
subsequent right in the tract being acquired 
by private parties in case the government 
decides to dispose of the lands as agricultural 
lands. 

This in our judgment is placed beyond con¬ 
troversy by the decision of the Supreme Court 
in Wisconsin Railroad Co. v. Price County 
(133 U. S. 496, 511, 512), and more particu¬ 
larly by the decision in Cosmos Company v. 
Gray Eagle Oil Co. (190 U. S. 301). The 
latter case is directly in point. There are 
minor circumstances in which it differs from 
the present case, but none of these constitutes 
a substantial ground of distinction. 









In brief the Cosmos case holds that the local 
officials are nok vested with any jurisdiction 
to pass upon any of the questions, either , of 
law or fact, involved in the application. 
Their power is confined to accepting the 
state's papers, making the proper notation 
upon their records to protect the application 
against subsequent rights of private parties, 
and then transmitting the papers with a cer¬ 
tificate showing the tract to be free from 
adverse claims, so far as disclosed by the 
records in their office, to the Commissioner of 
the General Land Office. That officer is 
clothed with jurisdiction not only to pass 
upon the paper showing made by the state 
but to make any investigation which he sees 
fit to determine whether the lands are non¬ 
mineral so as to come within the statutes con¬ 
trolling the application. Until he approves 
of the application there is, as Mr. Justice 
Fields said in the Price County case (133 U. S. 
511), no selection. In other words, the favor¬ 
able action of the Commissioner is an element 
of the selection and until that is obtained the 
state acquires no title, legal or equitable, to 
the land. In exercising his jurisdiction the 
Commissioner is not reviewing the action of 
the local land officials. His jurisdiction, is 
original and primary. While the case is pend¬ 
ing before him the transaction is simply an 
application to exchange. The government is 
as free in that transaction as the state. 

* J, ‘ , 

The case of Daniels v. Wagner (237 U. S. 
547) does not impair the authority of the 
Cosmos case, but expressly approves it as to 
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the power of the Commissioner to determine 
the mineral character of the land applied for. 
All the Daniels case decides is this: That the 
applicant for lieu lands, by presenting his 
application to the local land office, acquires 
the right as against private individuals whose 
rights in the property arise subsequently to be 
protected against such subsequently private 
rights; and that the Commissioner of the Gen¬ 
eral Land Office in the name of discretion can 
not, while holding the lands subject to dis¬ 
posal as agricultural, timber, or desert lands, 
give the land to a private party whose rights 
arose after the application to select the in¬ 
demnity lands was made to the local land 
office. The Daniels case has nothing to do 
with the right of the government to decide any 
question of fact involved in the application to 
select the land as indemnity. It simply holds 
that a private individual whose rights arise 
subsequent to the entry of the application in 
% the local land office can not be given priority 
over such applicant. The Supreme Court in 
the case cited simply holds the Co mmis sioner 
in exercising his jurisdiction to dispose of the 
lands as between private parties must give 
effect to the general doctrine of priorities. 

In the argument and briefs there is a great 
array of authorities holding that it is the 
“known” mineral quality of lands at the time 
a right to them is acquired which controls 
in suits tp cancel patents, and that the dis¬ 
covery of the mineral character of the land 
subsequent to the inception of the right does 
not give the Government the right to cancel 


x 



a patent. The difference between those Cases 
and the present is plain. This is not a suit 
to cancel a patent or an equitable title. The 
suit simply involves the question of the right 
of the Government, through the Commissioner 
of the General Land Office, to determine 
whether the lands are of a character subject¬ 
ing them to plaintiff's claim. Until that x 
question is decided, as we have already 
stated, the applicant as against the Govern¬ 
ment acquires no title in the property, legal 
or equitable. This is not only established by 
authority, but is justified by experience. 
The right to select indemnity lands in lieu 
of agricultural lands lost, which empowers the 
selector to range over a whole State in search 
of lieu lands, has been the agency by means 
of which great frauds have been perpetrated 
upon the Government. What is -‘known” 
about lands some years prior to the time - 
when that knowledge becomes determinative 
of a right is a difficult field of inquiry. The 
showing at the time of the filing in the local 
land office is made wholly by the applicant. 

It is a paper showing. So far as the Govern¬ 
ment is concerned it is an ex parte proceeding. 
The selector is entitled to agricultural lands 
and not to mineral lands. The Commissioner 
of the General Land Office, in the exercise of 
his jurisdiction to determine whether the 
lands applied for are such as the applicant is 
entitled to under the law, may not only make 
such inquiry through agents as he sees fit, 
but, if need be, he may make such exploration 
as is necessary to determine the question upon 





which he is asked to pass. This is the only- 
way in which the Government can be pro¬ 
tected against frauds in the administration of 
the public land laws. The power and duty 
of the Commissioner to determine whether the 
land is mineral is not dependent on whether 
some private party has filed a contest. His 
jurisdiction to protect the United States is 
certainly as obligatory as to protect the private 
rights of contestants. 


Appellant, under this heading, argues that the 
Secretary’s . “ determination” of the fact of equal 
quality ‘“must be with regard to the condition 
known to exist and as evidenced by the records 
at the time the selection in exchange is filed.” 

If this be so, then the decision of this court in 
Washburn v. Lane is wrong. Everything that de¬ 
veloped in the case at bar has its analogue in the 
Washburn case. The obvious difference between 
that case and those on which appellant relies (al¬ 
though we quite naturally persist in contending, 
until the question is ultimately settled by the Su¬ 
preme Court, that even so it makes no difference in 
law) is this: In the latter cases conditions arising' 
after selection operated to defeat the selections in 
the Department, while in the Washburn case the 
essential fact existed at the time of selection but was 
u nkn own to the Department—and to the selector 
probably. That is this case. The quality of the 
lands in this case was undoubtedly the same at the 



time of selection as it is now. Since selection, 
however, the Department has become more fully 
-advised as to the real facts. The facts are not 
changed; merely our knowledge of the facts. Must 
the Secretary approve now when he knows, because 
then he did not know? Must the Secretary now 
“agree” that the lands are “of equal quality” when 
he knows and the appellant knows that they are not 
equal, simply because when the railroad tendered 
its selection he did not know that the lands were not 
equal albeit prima facie they were? In the Wash- 
bum case, the land was prima facie nonmineral at 

the time of selection. Such was the fact in the 

• • • —* s ' • * 

Ridgely case. In both, however, the prima facie 
showing was set aside by the development of in¬ 
formation upon which the Secretary later acted. 
We are content to rest the cases upon the authority 
of those decisions. 

SUMMARY. : ! 


The fact is that the-selected land is of greater 
value than the surrendered land because it is of 
superior quality, the values attached being merely 
terms of measurement denoting the relative differ¬ 
ence in quality. The essential'fact is not denied by 
the appellant. The Secretary has no power to patent 
superior for inferior land under this act. The rail¬ 
road has no legal or equitable right to such an 
exchange. And a court of equity will not force it. 

k ..j- •. 

The exchange to be effective depends upon agree¬ 
ment. When the railroad selects land equal in 
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quality to the lands surrendered, the Secretary will 
agree. But to the exchange, presented in these cases, 
the. Secretary can not conscientiously agree. The 
statute makes no provision for any one else to do the 
agreeing in his stead. 

We submit that the decrees were just and proper, 
and that they should be affirmed. 

Charles D: Mahaffie, 

Solicitor. 

C. Edward Wright, 

, Assistant Attorney. 









APPENDIX A. 

[D-24405, 24646, 24652, 24647, 24648,24649, 40566, 24650, 24651, 40565. March 18,1919.] 

In ke Santa Fe Pacific' 

Railroad Company, Vic- “F.” Santa Fe—015263- 

tor American Fuel Com- 015272, inclusive. Lieu 
pany, and Gallup Ameri- f selections rejected. De¬ 
can Coal Company, Inter- nied. 
veners. 


PETITION FOR THE EXERCISE OP SUPERVISORY 

AUTHORITY. 

By its decisions of October 26, 1916, February 13, 1917, 
and February 24, 1917, the Department directed that the 
following selections, filed May 1, 1911, at Sante Fe, New 
Mexicd, by the Santa Fe Pacific Railroad Company under the 
act of April 28, 1904 (33 Stat., 556), be rejected: 

No. 015263, E. £ sec. 20, T. 15 N., R. 18 W. 

No. 015264, S. £, NW. £ lot 3, sec. 4, NW. £ NW. £ sec. 14, 
T. 15 N., R. 19 W., NW. £ sec. 8, NE. £ sec. 30, T. 15 N., 
R. 18 W. 

No. 015265, NE. £ NW. £ sec. 24, T. 15 N., R. 19 W. 

No. 015266, SE. £ NW. £ sec. 24, T. 15 N., R. 19 W. 

No. 015267, NW. £ sec. 8, NE. £ sec. 24, T. 15 N., R. 19 W. 

No. 015268, N. £ and SE. £ sec. 12, T. 15 N., R. 19 WL 

No. 015269, sec. 10, T. 15 N., R. 19 W. 

No. 015270, S. £ sec. 4, NE.£ sec. 8, T. 15 N., R. 19 W. 

No. 015271, sec. 6, T. 15 N., R. 18 W. 

No. 015272, N. £ N. £ SE. £ SW. £ sec. 28, T. 16 N., R. 18 W. 

Action upon the matter was suspended pending certain 
litigation instituted in the Supreme Court of the District of 
Columbia by the selector in selections Nos. 015263 and 015270, 
being equity suits Nos. 35427 and 34974. 

Upon April 11, 1918, the Gallup American Coal Com¬ 
pany, which claims to have purchased the selected lands 
July 1, 1917, filed a petition for the exercise of the super¬ 
visory authority of the Department, in effect contending 
that under the act of April 28 r 1904, which requires the 
selected land to be of "equal quality” as that of the base, 
it is not necessary that the land be of equal value. Cer¬ 
tain showings were also made to the effect that the values 
and classification, theretofore placed upon the selected lahds 
and base lands by the Geological Survey were not correct. 









The matter was orally argued before the Department and 
at the conclusion thereof counsel for the petitioner also 
offered to relinquish a portion of the selected lands and also 
to tender, if necessary, additional base lands, with the 
object of permitting the approval of the selections in part. 
The additional evidence and showings made in support of 
the petition were submitted to the Director of the Geological 
Survey, who mad£ report February 1 , 1919, from which it 
appeared that the previous classification and values fixed 
by him were correct, and the additional showings made 
rather tended to show that the values theretofore placed 
upon a portion of the selected lands were too low. From 
his report it also appeared that some of the base lands were 
noncoal in character and could not in any event be accepted 
as base. The report further showed that, even accepting 
the offer of counsel to relinquish a portion of the selected 
lands and the additional base offered, the value of the re¬ 
maining selected lands would still greatly exceed that of 
the base. Under such conditions counsel for the petitioner 
was advised February 12, 1919, as follows: 

“Under such conditions the Department can not see its 
way clear to approving the selections even if all of the pro¬ 
posed lands were relinquished and the additional base con¬ 
veyed to the United States. The Department would sug¬ 
gest that possibly the company will be willing to relinquish 
a sufficient further amount of the selected lands or furnish 
additional base in order to make the values equal, otherwise 
it is not possible under the facts to'grant any relief upon the 
present petition. I would request that the matter be given 
consideration by the company and that a reply be furnished 
the Department within thirty days from the date hereof.” 

No action under the .above has been taken. The De¬ 
partment sees no reason for disturbing the construction 
placed upon the act of April 28, 1904, supra, in its prior 
decisions, and since the record discloses that the selected 
lands far exceed in value the base lands, some of which are 

v 

also noncoal in character, the selections can not be approved. 

The petition is accordingly denied, but further action 
looking toward the cancellation of the selections will be 
suspended, pending the litigation in the courts to which 
reference has been made above. 

(Signed) Alexander T. Vogelsang, 

First Assistant Secretary. 


o 









